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U.S. Depariment 400 Seventh St., S.W.
of Transpoertation Washington, D.C. 20580
Research and DEC 1 9 2000

Special Programs
Administration

Mr. Thomas H. Hamilton Ref. No. 00—-80270
Director of Safety '

Mississippi Transport, Inc.

P.0. Box 209

Stillwater, MN 55082

Dear Mr. Hamilton:

This responds to your letter regarding the classification of a
petroleum product (fuel oil #6) under the Hazardous Materials
Regulations (HMR; 49 CFR Parts 171-180) and the railroad grade
stopping requirement under the Federal Motor Carrier Safety
Regulations (FMCSR; 49 CFR Parts 390-397). Your question
concerning the railroad grade stopping requirement is being
referred to the Federal Motor Carrier Safety Administration
(FMCSA) for response. Your HMR inquiry is paraphrased and
answered as follows: '

Q. We transport a petroleum product (fuel oil #6) with a
flashpoint of 250°F. The product is loaded and transported
at a temperature of 230°-250°F. Please confirm whether this
product is either a flammable liquid, combustible liquid, or
an elevated temperature material.

A. Based upon your description of the product, it is an
elevated temperature material, which is defined as a
material in a liquid phase with a flash point at or above
37.8 C (100 F¥) that is intentionally heated and offered for
transportation or transported at or above its flash point in
a bulk packaging. See definition in § 171.8. The product
does not meet the definitien in § 173.120(b) (1) and (2) of a
combustible liquid, which is defined as a liquid, not
meeting any other hazard class in the HMR, having a
flashpoint above 100°F and below 200°F. The product’s
hazard class would be determined based upon the temperature
at which the product is loaded or cffered for
transportation.

If the product is loaded or transported at a temperature at
or above 250°F, it would be properly described as “Elevated
temperature liquid, flammable, n.o.s., Class 3, UN3256,
PGITII.” Section 173.120(a) defines a flammable liquid
(Class 3) elevated temperature material as any material in a
liquid phase with a flashpoint at or above 100°F that is
intentionally heated and offered for transportation or
transported at or above its flashpoint in a bulk packaging.
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If the product is loaded or transported at a temperature
below 250°F, it would be properly described as “Elevated
temperature liquid, n.o.s., Class 9, UN3257, PGIITI.” A
Class 9 elevated temperature ligquid is a liquid that is
intentionally heated and offered for transportation or
transported at a temperature at or above 100°F and below its
flashpoint. See the definition of elevated temperature
material in § 171.8 and the definition of Class 9 in

§ 173.140(b).

I trust this satisfies your ingquiry. Please contact us if we can
be of further assistance.

Sincerely,

Hattie L. Mitchell
Chief, Regulatory Review and Reinvention
Office of Hazardous Materials Standards
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September 21,2000

Mr. Edward Mazzullo

Director, Office of Hazardous Materials Standards
USDOT/RSPAMHM/10

400 7th 5t. SW

Washington, DC 20590

Dear Mr. Mazzullo:

| am the Safety Director of a petroleum motor carrier in the state of Minnesota.
Recently, Koch Petroleum Products, 12555 Clayton Ave., Hastings, MN 55033, a
Refiner and Supplier of petroleum products in our area, changed the proper shipping
description of a product that we have been hauling for years as a class 3 flammable. |
am concemed about this change in description and request clarification in writing from
your office to put my concemn at rest.

In past years we have transported number 6 Industrial Fuel Qil as a Class 3, NA1993,
Packing Group Hl. This product is normally loaded at the refinery at a temperature of
230 to 250 degrees Fahrenheit. The refinery claims lowest flashpoint to be 250 degrees.

| have been informed that beginning this date the proper shipping description will
become "Elevated Temperature Liquid, n.o.s., Class 9, UN3257, PCIil".

My concern here is that until this date the product has been described as "Fuel Qil {No.1,
2,3,5, or 8), Class 3, NA1993, PGIll and we have operated under this shipping name.
The Hazardous Matenial Table has this description. If itis considered a flammable class
3 product when described as "fuel oil #6” how can it now become a non-flammable class
9 product?

Please advise the correct regulation and placarding for transporting this product.

| also request a clarification of regulation 382.10 Railroad grade crossings; stopping
required. In the above issue if #6 fuel oil is now an "Elevated Temperature Liquid”,
Class 9, the exemption of class 9 from 392.10, paragraph 3 wouid seem to indicate that
a driver transporting this product (or any similar class 9 black oil product) would not be
required to stop at a railroad grade.

392.10, paragraphs 4 and 6 appear to override the exemption of transporting a class 9
product if the product is transported in a cargo tank trailer. Based upon my
understanding of paragraphs 4 and 6 | have instructed our drivers to always stop at
railroad grades with an exempt class 9 black oil product. Am | correct in this
interpretation?




Thank you for your assistance.

Thomas H. Hamilton
Director of Safety
Mississippi Transport, inc.
P.O. Box 208

Stillwater, MN 55082
651-439-5773




(3) The commercial motor vehicle’s cargo or any other ob-
ject does not obscure the driver’s view ahead or to the right
or left sides, interfere with the free movement of his/her
arms or legs, prevent his/her free and ready access to acces-
gories required for emergencies, or prevent the free and
+ peady exit of any persen from the commercial motor vehi-
" cle’s cab or driver’s compartment.

(b) Drivers of trucks and truck tractors, Except as pro-

vided in paragraph (b}(4) of this section, the driver of a
_truck or truck tractor must—

" (1) Assure himselfherself that the provisions of para-

graph (a) of this section have been complied with before he/

she drives that commercial motor vehicle;

{2) Examine the commercial motor vehicle's cargo and its
load-securing devices within the first 25 miles after begin-
ping a trip and cause any adjustments to be made to the
cargo or load-securing devices (other than steel strapping)
as may be necessary to maintain the security of the com-
mercial motor vehicle’s load; and
(3) Reexamine the commercial motor vehicle’s cargo and
" jts load-securing devices periodically during the course of
" transportation and cause any adjustments to be made to
the cargo or load-securing devices (other than steel strap-
ping) as may be necessary to maintain the security of the
- commercial motor vehicle’s load. A periodic reexamination
and any necessary adjustments must be made—

(i) When the driver makes a change of his/her duty sta-
tus; or .

(ii) After the commercial motor vehicle has been driven
for 3 hours; or

(iii) After the commercial motor vehicle has been driven
for 150 miles, whichever occurs first.

{4) The rules in this paragraph do not apply to the driver
of & sealed commercial motor vehicle who has been ordered
not to open it to inspect its cargo or.to the driver of a vehicle
that has been loaded in a manner that makes inspection of
its cargo impracticable. .

[36 FR 18863, Sept. 23, 1971, as amended at 37 FR 12642,
June 27, 1972; 38 FR 23522, Aug. 31, 1973; 60 FR 38739,
July 28, 1995; 63 FR 33278, June 18, 1998]

§ 392.9a [Reserved]
(36 FR 8452, May 6, 1971; 59 FR 60319, November 23,
1994]

§ 392.9b [Removed]
(38 FR 12857, July 8, 1971; 60 FR 38739, July 28, 1995; 63
FR 33278, June 18, 1998]

Subpart B—Driving of Vehicles

§392.10 Railroad grade crossings; stopping re-
quired.

(a) Except as provided in paragraph (b) of this section,
the driver of a commercial motor vehicle specified in para-
graphs (a) (1) through (6) of this section shall not cross a
railroad track or tracks at grade unless he/she first: Stops
the commercial motor vehicle within 50 feet of, and not
closer than 15 feet to, the tracks; thereafter listens and
looks in each direction along the tracks for an approaching
train; and ascertains that no train is approaching. When it

§ 392.10

is safe to do so, the driver may drive the commercial motor
vehicle across the tracks in a gear that permits the com-
mercial motor vehicle to complete the crossing without a
change of gears. The driver must not shift gears while
erossing the tracks,

(1) Every bus transporting passengers.

(2) Every commercial motor vehicle transporting any
quantity of a Division 2.3 chlorine.

(3) Every commercial motor vehicle which, in accordance
with the regulations of the Department of Transportation,
is required to be marked or placarded with one of the fol-
lowing classifications:

(i) Division 1.1

(ii) Division 1.2, or Division 1.3

(iii} Division 2.3 Poison gas

(iv) Division 4.3

(v) Class 7

(vi) Class 3 Flammable

{vii) Division 5.1

(viii) Division 2.2

(ix} Division 2.3 Chlorine

{x) Division 6.1 Poison

(xi) Division 2.2 Oxygen

(xii} Division 2.1

(xiii) Class 3 Combustible liquid

(xiv) Division 4.1

(zv) Division 5.1

{xvi) Division 5.2

(xvii) Class 8

(xviii) Division 1.4

{4) Bvery cargo tank motor vehicle, whether loaded or
empty, used for the transportation of any hazardous mate-
rial as defined in the Hazardous Materials Regulations of
the Department of Transportation, Parts 107 through 180
of this title.

(5) Every cargo tank motor vehicle transporting a com-
modity which at the time of loading has a temperature
above its flashpoint as determined by § 173.120 of this title.

(6) Every cargo tank motor vehicle, whether loaded or
empty, transporting any commodity under exemption in ac-
cordance with the provisions of subpart B of part 107 of this
title.

(b} A stop need not be made at:

(1) A streetcar crossing, or railroad tracks used exclusive-
ly for industrial switching purposes, within a business dis-
trict, as defined in § 390.5 of this chapter. '

(2) A railroad grade crossing when a police officer or
erossing flagman directs traffic to proceed.

(3) A railroad grade crossing controlled by a functioning
highway traffic signal transmitting a green indication
which, under local law, permits the commereial motor vehi-
cle to proceed across the railroad tracks without slowing or
stopping.

{4) An azbandoned railroad grade crossing which is
marked with a sign indicating that the rail line is aban-
doned.

(5} An industrial or spur line railroad grade crossing
marked with a sign reading “Exempt.” Such “Exempt”
signs shall be erected only by or with the consent of the ap-
prepriate State or local authority.

Part
392




