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Dear Mr. Currie:

This is in response to your letter dated October 14, 2000, regarding the definition of a hazardous
substance. Specifically, you ask if a shipment of natural earth with deposits of mineral ores that
contain arsenic trisulfide meets the definition of a hazardous substance in 49 CFR 171.8.

In your letter, you state that your client is mining an ore that contains 3 to 4 percent arsenic
trisulfide and transporting it in “large dump trucks and dump trailers.” You state that these
vehicles often transport several tons of the ore in a single shipment.

Under § 171.8, a hazardous substance is defined as a material, including its mixtures and
solutions, that: (1) is listed in Appendix A to § 172.101 of the HMR; (2) isin a quantity, in one
package, which equals or exceeds its reportable quantity (RQ); and (3) is in a concentration by
weight which equals or exceeds the concentration corresponding to the RQ of the material, as
shown in the table under § 171.8.

Arsenic trisulfide has an RQ of one pound. Therefore, a package (e.g., a dump truck or a dump
trailer) containing 33.33 pounds or greater of an ore that is 3 to 4 percent arsenic trisulfide would
meet the definition of a hazardous substance and would be subject to Hazardous Materials
Regulations (49 CFR Parts 171-180).

I hope this satisfies your request.

Sincerely,

Thomas G. Allan

Senior Transportation Regulations Specialist
Office of Hazardous Materials Standards
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Dear Mr. McGuire:
I am writing on behalf of a client of Currie Associates, Inc. to request an interpretation

regarding the applicability of the Hazardous Materials Transportation Regulations in Title 49
of the Code of Federal Regulations in regards to what may be considered to be a common

" activity but which has created some unique considerations as a result of the due diligence of

my client.

The client engages in mining activities for the purpose of extraction of valuable minerals and
precious metals. The activities include the removal of large quantities of natural undisturbed
earth known to contain deposits of such ores, transportation of the unrefined earth to a
refinery site, grinding and extraction of the desired natural resource elements through a
refining process, and disposal of the by-products and any resultant wastes.

My client, in assaying the stockpiles of natural earth at the mine-site with deposits of mineral
ores has discovered that the ore contains trace amounts of Orpiment (Arsenic trisulfide) as a
natural element in the mined earth. T have attached copies of the laboratory analysis
conducted at the request of my client that indicates the presence of several natural elements
present in the ore. The report further suggests that "elemental arsenic in ores can be
disregarded.” I would agree with the scientific analyst that in most cases the testing for the
presence of minuscule traces of toxins as natural elements is not even considered since the
roxicity of the elements would not be a factor due to the large quantity of dirt that would
need to be ingested to reach the lethal dose, and the improbability if not impossibility of
such an occurrence. While the criteria of §173.132 applicable to Class 6.1 is not met, OSHA
may exerdise jurisdiction over occupational exposure to the long-term chronic effects of
dusts incurred in the operations.

However, Arseﬁc trisulfide is listed in Table 1 to Appendix A of §172.101 with a reportable
quantity of 1 pound or 0.454 kg, The ore that contains the traces of this element is

transported in large dump trucks and dump trailers from the mine site to the refinery, often
transporting quantities of several tons depending on the capacity of the vehicle and the

weight limit on the highway. Using the table in §171.8 for defining a hazardous substance
with an RQ of 1 pound, the concentration by weight that meets that definition would be
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.0002 percent or 20 parts per million. Tt is probable.that a dump semi-trailer, filled to legal
capacity, would contain a quantity exceeding the threshold, based on the laboratory analysis.

T understand that the regulations of both the DOT and the EPA apply to the by-products
and wastes resulting from the refining process if they met the classification criteria of Title
49 and/or Title 40 since they would no longer represent natural elements of our
environment. However, while it seems impractical that the loads of dirt containing the ore
that have just been mined from undisturbed earth would then be subject to the CERCLA
regulations regarding releases back to their origination, it appears that there are no
provisions excepting such application, Further, although my client has elected to do so, I
would question whether mine operators were under regulatory obligation to conduct testing
of natural undisturbed earth to determine the presence of regulated substances as natural
elements. ' .

We are making a two-fold request on behalf of the client. We ask first that you consider the
applicability of the Hazardous Materials Transportation Regulations (FIMR) to these mining
operations based on the test data presented and concur that the materials should not be

considered hazardous in transportation. Are there exceptions to the HMR that would apply

to the activities at issue? :

Secondly, if you should so find that the HMR should apply, we would ask that you consider
the scientific data and grant an exemption under Part 107, Subpart B, for transporting the
ore from the mine site to the refinery by means of public highway. The exemption request
would seek relief from the packaging requirements of §173.240(b) requiring sift-proof closed
vehicles, the shipping paper requirements of Part 172, Subpart C, and the marking
requirements of part 172, Subpart D, including §172.302(a). If such an exemption is
required it is requested that it be granted as provided in §107.117 as permitted for emergency
processing, since significant financial hardship will result from the suspending of the mining
operation which involves transportation of approximately 6400 tons of ore per day.
Additionally, numerous employees will be idled pending the outcome. Should this option be
required, my client is prepared to forthwith prepare and submit any application documents
deemed appropriate under Part 107.

Your expeditious response with interpretation is requested. If additional information is
needed please do not hesitate to contact me.

incerely,

-~~~ John V. Currie
President




