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1999 U.S.-BRAZIL COMBINATION SERVICE CASE Docket OST-99-6284 — / 9“?{‘
ORDER
Summary

By this vrder, we tentatively select Amcrican Airlines, Ine. for allocation of seven weekly
frequencics for services in Lhe New York (JFK)-Rie de Janeiro market and Delta Air Lines, Inc,
for allocation of three weekly {frequencies for services in the Atlanta-Rio de Janeiro market, In
addition, we have decided, by final action in this order, to allocate Continental Airlines, Inc. one
additional frequency [or ils operations in the Newark-Rio de Janciro-Belo Harizonte market.

Ba ound

Under the U.S.-Brazil aviation agreement, four 1.8, carriers may be authorized for combination
services it the U.S8.-Brazil market. American Adrlines, Delta Air Lines, Continental Airlines, and
United Air Lines are the four mnthorized U.S. carriers. These cartiers may operate a total ol 105
weekly Itequencies. Over the past three years the Department has conducted several proceedings
to allocate the available frequencies. '

By Order 99-9-23, as medified by Order 99-12-27 and by Order 2000-2-12, wo instituted this
proceeding [or reallocation eof eleven previously allocated 1.8 -Brazil weekly frequencies. 2
Seven of those frequencies became available after American, citing cconomic conditions in
Brazil, temporarily suspended its daily New York-Rio de Janeiro scrvice, with the infent of using
the trequencies for Miami-Rio de Janeiro service until economic conditions favored restoration
ol the New York-Rie de Janeiro opemtion. Delta, for its part, sought the frequencies for new

ISee Crders 96- 12-9 at 5 98-5-27 ut 3, and 90-%-23 at 5

2 Order 2000-2-12 at 6. Fora chronology of cwvents leading up to the fstitution of, and the scoping of, this
proveeding, see Orders 99-7-1, 99-8-23,99-12-27_ and 2(010-2-12, Pending a decision in this casc, we authorized
American to vse 7 of the [requencies at issue on g lemporary bagis in the New York-Rio de Janeiro market (Crder
59-7-1), and we authoerized Conlinental to use one frequency i the Newark-Rio de lanciro market (Order 99-12-
7).
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service in the New York-Sao Pauto-Montevideo market. The Department in Order 99-7-1 noted
that since the frequencies had been expressly allocated for use in the New York-Rio de Janeiro
city-pair market (see Order 96-3-47) neither American nor Delta, in the circumstances presented,
could be granted a long-lerm allocation of ihe frequencies without comparative selection

procedures, 3 Since American, unlike L)elta, had immediate plans for usc of the frequencics, the
Department granted American a pendente lite excmption award for their use in the Miami-Rio de
Janciro market. When American subsequenlly stated that it would restore jts daily nonstop New
Yoirk-Rie de Janeiro operation, effective October 1, 1999, the Department amended American’s
excnption to permit the change. (See Order 99-9-23 at 9) Amctican has continued to provide
daily service in the New York-Rio de Janeiro markel under that pendente fite exemption.

Three more frequencies became available after Continental first failed to inaugurate, and then
started but ceased operating, three of the seven frequencies it had been allocated for Houston-Sao
Paulo service in Order 99-3-26. When Cuntinental began serving, it did so at a fevel of only four
weekly flights. While Continentat did ultimately operale seven wockly flights, it did sa for only
a single two-week period, after which it permitted thrce of the seven Mights to become dormant
under the terms ol our standard dormancy condition, meaning that the frequencies automatically
reverted to the Department for reallocation.

The iinal frequency became available when one of Continental’s Newark-Rio de Janeiro
frequencics became dormant in August 1994, By Order 99-12-27, the Department stated that. the
frequency had reverted to the Department and thus would be available lor reallocation in this
proceeding. Continental would be frec to apply for reallocation of the [requency. Since
Continental stated that it had firm plans {o use the frequency in the fortheoming months, the
Department granted Continental pendente lite authority to use the frequency (see Order 99-12-27
at 6}, and Continental in fact hus been using the frequency for nonstop Newark-Rio de Janciro
BOTVICE .

The Market

The 11.3.-Brazil murket is the largest U8 -South America market with service by four 118,
carriers and five forcign-flag carriers. For the year ended December 1595 the market generated
over 2.35 million anhual passengers on 1S, and [oreign carrier services with 1.03 million
passengers traveling between the Enited States and Brazil on LS. -[Tag cartiers and 1.32 mitlion
passengers on foreign-flag carmmers. Sao Paulo and Rio de Taneiro are the most popular Braziliun
marketls, aceounhing for 832,000 annual O&D passenger on U S.-flag services {556,150 in the
Su0 Paulo market and 296,090 in the Rio de Janeiro market),

The majority of U5, and loreign-flag services are provided to 8ao Panlo. The four designated
VLS. carricrs operate 77 weekly nonstop Sac Paulo flights. The five foreign-flag carticrs operate
£33 weekly nonstop Sao Paulo flights. Thus, Sao Maulo enjoys 140 weekly nonstop flights from
the LS, [nterms of service al specific cities, Miami reccives daily nonstop service to Sao Paulo
from a total of five U.S. and foreign-flag carriers; the New York area recejves daily nonstop
service trom a total of four U8, and foreign carticrs at JFK, and daily ponstop service from one

3 Order 9674t a1 2-5.
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L1.8. carrier at Newark.* Compared to Sac Paulo’s 140 weekiy flights. Rio dc Janeiro receives
only 28 nonstop weekly flights from U.S. carriers and only six weekly flights from one torcign-
flag carmer, a tolal of 34 flights. Compared to the 32 weekiy Sao Paulo flights from New
York/Newark, the New York area receives only seven weckly Rio de Janciro flights [rom

American at )I'K (pendente lite) and seven weekty flights fiom Continental at Newark 5 The
Hrazilian carrier Varig operates six weekly nonstop Rio de Janciro flights from Miami.6

0&D data indicate that New York/Newark is the largest O&D market for Sao Paulo and Rio do
Janeiro, followed by Miami and Orlando.

Applications/Responsive Pleadings

All four U8, carriers designated lor 11.8.-Brazil combination services have subrmitted
applicaticns lor some of the availablc ¢leven frequencies. Three carriers (American, Delta and
United) have applicd for seven weekly frequencies, while two carriers (Continental and Deltza)
seek al| or a portion o the remaining four frequencies,

A Scven-frequency proposals:

American proposes daily nonstop service between New York (JFK) and Rio de Janeiro. Delta
proposes daily nunsiop service between New York (JFK) and Suo Paulo, with single-planc
service beyond Sao Paulo to Mentevideo, Uruguay, United proposes daily nonstop service
between T.os Angcles and Sao Paulo, with behind gateway single-flight number service to San
Francisco. All three carricrs propose o use wide-body atreraft for their seven-frequoncy
proposats,

4 The other 118, gatewavs to $ao Paulo ate Atlants, Chicago, Dallas’F1. Worth, Houston, Los Angeles, and
Orlando. With the exception of Los Angeles, none reccivies service by more than one 115, or foreign carricr.

¥ Atcordig W the Seplember 2000 Official Arline CGnide, the following nonstap U.5.-carrier services are operaled
between the United Stales und Brazil: {a) for Rio de Janeiro secvice, American operates 14 weekly Dights (7 from
New Yaork and 7 from Miami). placing TAM's code on its flights; United operates 7 weekly flights it the Miami-
Rinmarket, placing Varip's code vn ity Oighls; and Continental operates 7 weekly (lights in the Newark-Rio marks1;
(b} fer Sao Paulo service, American operates 7 weekly flishis Irom New York (JIKY; 10, ltom Dallas/Ft Worth auel
L4, [rom Miami, placing TAM's codz on its flights; Continental vperatss 4 weekly flights from Houwston and 7, from
Mewark; xclta operates 7 weekly flichts from Atlanta, plscing Transhrazil’s code on its flights: and United operates
T weekly flights each froma Chicage and New York (JFE) umd 14 flights from Miami, placing Varip’s code on its
flights.

% According to the September 2000 Official Airling Guide, the lellkywing nonstop forcign-flag carrier services ars
operated benween the United States and Brazil: (z) for Rio de Janviro service, Varig operates 6 weekly tlighls fram
Miurni and places United’s code on s Elights: (b} for San 1'anio service, Japan Alirlines operates 4 weekly tlights
from ew York (JFK) and 1 weckly Nighl from Los Angeles; Kovean Airlinus operates 3 weekly flights from Las
Angeles: TAM operates |3weekly flighls [rom Miami. placing American’s code oo its ffights; Transhrasil operates
Fwoekly flights fram Miami and 7 weskly Bighls rom Orlando, placing Delia’s code on ils Nights; Varig operates
|4 werkly Mights from Les Angeles and ¥ weekly fhgius cusch (rom Miami and New York {JFR), placing United's
code on a1l its ks,
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B. Proposals for remaining four frequencies:

Conlinental and Delta each request three of the four weekly frequencics for additiona! services
from their hubs at Houston and Atlanta, respectively. Conlinental propases one- -slop service
between Houston and Sao Paulo over Lima, Peru, with narrow-body aircrafl, and Delta PTop0scs
nonstop scrvice belween Atlanta and Rio de Janeira, with wide-body aircraft.

Continental alsu requests one weckly frequency to operate nonstop service in the Newsark-Rio de
Taneiro market, with wide-body aireraft. Continental proposes to use the additional frejuency to
augment its existing six weekly frequencies in the Newark-Rio de Janeiro market and Proposes to
operale beyond Rio de Juneiro to Belo Horizonte, beginning September 12, 200017 No other
cartier requested allocation of a single lrequency.®

All of the carriers’ proposals arc fully described in the chart in Appendix A

Several civie parties [iled in support of currier proposals.” The Georgia und Atlanta Paries filed
in support of Delta’s proposals; the New Jersey Parties tiled in support of Continental’s Newark
proposal; the tHouston Parties filed in support of Continental’s Houston Proposal; and the Los
Angeles Partics {iled in support of United’s proposat.

Al four carrices and the civic parties submulted Direct Exhibits, Rebuttal Exhibits, and Briefs in
this procceding.

Subsequent to the clusing of the record, several parties submitted additional material,
Specifically, on August 8, 2000, Delta filed comments concerning a press release of Amcrican
Airlines that stated that American intended to discontinue four weekly nonstop [lights between
Urlando and 820 Paulo, effective September 6, 2000, American, United, and the Houston Parties
[lled answers to Delta’s comments. American tiled a reply to the Houston Marties’ comments.
Delta and Ulnited [iled separate consolidated replies 10

T Cowrinzweal holds exemption authoriry for Newark-Belo Horizonle services {Notice of Activn Taken Tany ary 24,
2000},

% On April 18, 2006, Continental filed a motion for immediats action on its request for one frequency in the
Moewark-Rio do Jancirn market and stated that il the Depattment s unwilling 19 gront Continental's motion for
iuned iate permanend reallocation of a single frequency. Conlinental applies for renewat of its pendemee e
frequency allocalivn Lor ooe vear or until 90 days after a final decision in this case. Amercan, Delia and United
opposed 1he molion, and Conlinental filed a consnlidated veply: United filed a response to Continental’ s
conzolidated reply, Centinentul’s metion for immediate action and its consclidated reply were accompanied by
motons for leave w [ile unauthorized documents. United's response was also accompanicd by a contingent inotion
[or leove Lo Lile an unsuthorized document. We will grant the requests for leave to file umauthorized docements.

? The Atlanla ao Greorgia Parlies (he Georgia Parties) consist of the State of Georzia the Gty of Atlanta,
Hartsfizld Aclanea leternationa] Airport, and the Metro Atlanta Chamber of Commerce. The New Jersey Parties
consist of the Regional Business Partnership (Mewark}. The Hlonston Parlivs consiat of the City of Houston und the
Civeater Housion Parinership. The Los Angeles Parties consist of the Los Angeles World Afrports and the Los
Angeles Convencion and Visjitors Dureal,

19 Belta’s convments and responsive eomtmenls el woere accompanied by separate molions lor leave to file. We
wilt mrant the motions.



Positions of the Parties!!

Each applicant maintains that it should recetve the number of frequencies it has songht for its
proposed services and that its proposal is supetior to the other applicants®.

American argues that without its proposed service there will be o nonstop JEK-Rio de Janciro
service from any carrier, U.5. or foreign-(lag, and that JFK-Rio de Janeiro would become the
largest U.8.-Rrazil airport-pair without nonstop sctvice. American argucs that its principal
compelitor for the award of seven-weekly frequencies is Delta, which proposes o operat: in the
already cxiremely well-served New York-Sao Paulo market, and the Depurtment should first
insurc that there is daily nonstop service by one carder between JFK and Rio de Janeiro before
authorizing another carrier for New York-Sao Paulo service, Regarding United, Armerican
argucs thal the Los Angeles-San Paulo market enjoys nonstop service by four carriers, including
United’s own code-share service wilh Varig, the largest airline in South America, American
does not take a position on the disposition of the ramaining four frequencics as long as American
receives seven trequencies 1o confinue operating New York (JFK)-Rio de Janeiro service.

Delta argues that its entry into the New Yark-Suo Paulo market is critical to its development lor
service in Latin America and that awarding it the ten frequencies it sceks {seven tor New York-
3av Paulo service and three for Atlanta-Rio de Janeiro service) will enablc Drelta to compete
more ¢llectively against American, Continental, and United. Delta argues that American could
use other L5, -Brazil frequencics for New York-Rie de Janeiro service ane thal American has
under-performed at New York. Delta furlher argues that United with ils code-share partier tas
58 weekly frequencics and should not be allocated additionat frequencies.  Delta maintains that
1t will add a new entrant competitor al the largest and most important U.S. gatcway to Brazl and
thus will enhance intragateway competition at New York for travel to Sao [Maulo, and that only an
award to Delta for its three-frequency proposal for Atlanta-Rio de Janeiro service will establish a
new nonstop ULS.-Rio de Janeiro competitor. Delta maintaing that its nonstop Atlanta-Rio de
Jancire proposal would deliver over 34,000 more annual seats to Rrazil than would Continental’s
ane-siup service,

Delia’s praposal is supported by the Georgla Parties, who argue that the sinyle ohjective of
unproving the competitive structure in the U.S.-Brazil markel warrants the award of ten Brazil
frequencies to Delta in preference to the other applicants’ proposals. They note that Delta serves
more L8 citics and offers more total flights at its massive Atlanta hub than any other appiicant
at any othcr zatocway at issue.

United argues that it should be allocated frequencies to operate nonstop service from Los
Angeles 1o Sao Faulo betore New Yurk receives additional service; that the west coast needs
service by a U8, carrier; that Los Angeles, the fourth largest local market (0 Brazil, wonld
stimulate a strong market attracting almost 20,000} new annual passengers; and that the proposed
toule 15 entical to United's expansion of Latin American scrvice. 1t maintains that American
would exclude United from offering intergatcway competition at Los Angeles that would
challenge American’s dominant position at Miami; that New York needs no additional service:

1 e appentiz B lor o more detailed description ol the Marties” posdions.
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and that the lack of support for Delta’s New York service recognizes that the levels of services
operated by three U.8. and two lureign carriers between New York and Sao Paulg are sulficient
for the needs of New York consumers. United also arpues that an award to Continental promises
no benefits o the public.

Uniled®s propasal is supporied by the Los Angeles Parties, wha argue that [os Angles is the only

gateway involved in the proceeding without nonstop U.8.-flay service 1o Brazil or to anywhere in
South Amcnca.

Continental statcs that the Department’s tirst priority should be tu grant Continental the one
additional frequency it nceds for daily Newark-Rio de Taneiro service and jis second priorniy
should be to restore daily Sao Paulo service for the Houston gatoway. With respect lo its Newark
proposal, Continental argues that no other carrier has proposed g need for one frequency and that
the Department shauld permanently award the frequency to Continental, Regarding 11y three-
frequency Houston proposal, Continental argucs that the Houston hub is the only U8, gateway
currently without daily Brazil service and that permitting Continental 10 complement its four
weekly nonstop Houston-5a0 Paulo service with three Houston-Sao Paulo fli ghis via Lima will
bencfil the traveling and shipping public more ihan permitting Delta to add three weekly Hights
in the Atlanta —Rio de Janeito market. Continental argues that American ‘s goal is to woeaken
new entrants and that American shoutd not be allocated frequencics: that neither of Debta®s
propusals is credible; and that Uniled’s proposed Las Angeles-Sao Paulo service will provide
mintmal benefits to connecting western U.S. citics.

The Howston Purties and the New Jersey Parties support Continental’s proposal. The Houston
Parties statc that Houston is the largest U.S. city that lacks daily service to Brazil and that
Continental’s proposal will enhance intergateway competition in the 17.8.-Brazil market by
offering an allemnative to established Brazil gateways. The New J ersey Parties argue that since
Continental is the only applicant for one [requency, the Department can extend substantial
benefits by granting Continental’s request without alfecting the applications of the other
applicants.

Tentative Decision

We have tentatively decided to award American seven weekly frequencics for services in the
New York (TFK}-Rio de Janeiro market and Delta thiee weckly frequencics [or services in the
Allunta-Rio de Janciro market,

Seven-frequency award:

Thiee carriers appliad to provide daily services to Brawil: American Tor the New York-Rio de
Janciro market, 1)elta for the New York-Sao Paulo market; and United for the Lus Angeles-Sao
Paulo market.

After reviewing the record and examining alt services between the 1S, and Brazil, we have
tentatively deeided that Amcerican’s proposal will offer the greatest overall public benciits.
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The record demonstrates that Rio de Janeiro is the second largest destination point for 1.5 -
Braal passengers, and for those U.S.-Rio passengers, the Newark/New York area generates the
mast ratfic.!2 In this proceeding, only American proposes to operale nonstop between Now
York JFK and Rio de Janeiro, thereby linking New York, the largest U8, pateway, to the second
latgest Brazilian gateway. Muortcover, American’s service would be the only nonstop service by
any carricr, 1.5 or foreign, in the New York JFK-Rio de langira market. American’s scrvice
would also generale competition for Continenial’s Newark-Rio de Janeiro service to the extent
that the JFX and Newark markets compete for the same traffic pool. Against this background,
we entatively find that American’s proposal, providing the only nonstop service hetween New
York JFK and Rio de Janeiro, gives American a decisive edge over the other lwo propesals fur
daily serviccs for markets which already have existing nonstop service and that American should
therefore be allocated seven weekly frequencies for nonstap New York-Rio de Janeiro service, 13

Deha proposcs to increase service in the well-served New York-Sao Paulo market, a market in
which five carriers currently operate 32 weekly frequencics. While Deliu’s Eniry intu the New
York-8ao Maule markel wonld not be without bencfits, such as additional infragateway
competition, we Lentatively do not find that the benelits to be derived from the intraduction of
Delta scrvice in an already well-served market outweigh the benefits of a 1.8, carrier providing
the only nonstop service betwoen New York JFK and Rio de Janciro.

We reach the same tenlative finding in regard to United. United proposes the firet (1S -flag
carrier service in the Los Angeles-Sao Paulo market using its awn aireratt, would provide
intrapateway cuompetition with threg toreign-flag carriers and would introduce .5 -operated
NONSIOD service for west coast passengers. We must, nevertheless, take into consideration that
the market United proposes to serve already has considerable existing nonstop service and that
Ultited 1iself has an existing service in the Log Angeles-San Paulo market through its code share
with Varig. tinited is currently holding out daily Los Angeles-Sao Paulo service and neds no
authority it this proceeding 1o continue doing so. American’s service, on Lhe other hand, will be
the only nonstop service in the New York JFK-Rio de Jansiro market 1 While United argues
that it will offer the strongest competitive challenge o foreign-flag carriers at the largest U5,

20&1) data for YE 12/31 /9% rank the top five [JS-Rio passenger watlic sources as Mewark/New Yurk with 94,100
passengers; Miamt wich 65,650 passcngers, Orlando with 31,070 passengers; Los Angcles with 16,920 passengers,
and Houston, 14,510 passengers.

'3 Wi note that Amevican holds a pendznte lite award of seven weekly frequencics for srvices in the New York-
Rio de Janeive market and bas $1124 Atimely renewal for that service, {Sve American renevwal application in Docket
QST 96-1065, filed April 28, 2000.) The temipatacy award will condnne in effect pending a bmal decision in this
Case,

14 According to lutest Q40 statistics, Lhe Los Angeles-Saa Paulo area generated 27730 pagsengers versus 94, 10
for Lhie New York-Rin de fanciro markel, If San Fruncisco figures are adided (o the [os Angeles Geures, 1he
comhinsd LAY-S1( area ceneraled 56,720 pussengers or San Paule service, United argucs that the local
passengers are constrainzdidizplaced due to foreign carricr f11 from Asian trafiic, bat United does got dermunstrate
that passenuers chnnot get to Sao Paule. In any event, since Tirarilian caniers have many uniesed [requencics wnder
their bilateral agreement kmirs, Varig would be free to add vapacily 1o address any aced (0 accommodate fodher
traflie. We note that in July Wariz did increase iy services al Los Angetes. American, on the olher hand, notes that,
Without its nonsop service in the Naw York WK-Rio de Faruiro markel, £3.326 passengers will lose nonstep
service whereas if Delta’s and (Tnited's applications were denicd. no Passengers wineld dose service, {Amurdcan
Brief at 6}
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gateway (hal lacks 1.5, carrier-operated nonstop service, we note that United already docs
pravide competition to such service through its existing code-share with Varig. Tnited also
argues that o other New York international city pair cnjoys service by more carricrs (han docs
the New York-Sao Paulo market. American’s proposal, however, is for New York JFK-Rio de
Janeiro service, not for Sao Paulo. Therefore, we tentatively do not {ind that United®s proposal

waould offer the benetits that weuld derive from American’s Rio de Janeiro proposal as discussed
above.

Cach of the carrier parties has challenged the traflic forecasts of the other applicants. While we
tentatively belicve that all of the proposals may be somewhat optimistic as to the number of
passcngers they forecast, we tenlatively find that all ol the forecasts are viable for purposes of the
decision in this procceding.

While the other applicants have argued thal American could use some of its exisling frequencics
tor its proposcd services, we are not inclined, in the circumstances presented, (o consider such an
approach here when we tentatively believe that strong public interest reasons Favor according
American this additional allocation. 'S We note in this regard, however, that all frequencies
awarded in this proceeding {sec discussion betow) will be subject to a 90-day dormancy
provision and will be subject further to the restriction that frequencics awarded in this proceeding
ar¢ lor city-pair specific markets and cannot be moved without prior written Department
PETTISSION.

Three-frequency Award;

Two carriers seek three [requencies for (1.8 .-Brazil service. Delta propeses 1o use three
[requencies for new nonstop Allanta-Rio de Janeiro service whereas Continental propeses to add
Lo its gxisting four weekly Houston-Sao Pavlo flights with a one-stop service via Lima.

Delta proposes to offer now nonsiop service to Rio de Janciro front its large hub in Atlanta. It
thus seeks to commplement its existing Atlanta-Rrazil services by introducing three weekly
nonstop flights in the Atlmta-Ric de Janeiro market. Delta, without an allocation of frequencies
dedicared 1o the Allanta-Rio de Janeiro market, has served Rio passengers through its daily
Atlanta-5ao Paulo-Rio de Janeiro services, but now seeks lo afford those passcagers wilh more
convenient nonstop service. As we stated in the 78 -Colambia Combination Case, Docket

OS5 T-2000-7655:

D¢lta has sueccsstully inaugurated service o several South America cities from
Atlanta. Tt currently serves Venczucla, Peru, and Braril, all of which it has operated
om a continuous basis, and has announced plans to begin service (o Chile this fall,
Therefore,. . we bekicve that the Atlanta gateway has demonstrated its ability to

provide valuable competitive services for travelers in the South America market.... 18

L3 For the same reasons we will not reach here the matter of the four frequencies disvontinued by American at
Otlando.

16 pr ¥ _Catombin Comblration Case, Otder 2000-7-19. at 6.
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Moteover, through its proposal, Delta will provide more .S, cities with nonstop conncetions to
Rie de Janeiro than Continental would through its proposal. 17 Thus, more 1.8, passengers will
have convenient connections for Atlania-Rio de Janeiro service than are proposed in
Contmental®s proposal and, even with three weekly frequencies, will provide intergatoway
cotnpettlion for nonstop Rio de Juneire services from Newark, New York and Miami.

Continental’s proposal requires the Houston-Sao Paule passenger to travel one-stop through
Lima, Petu. In the absence of compelling countervailing factors, it has been lomgstanding policy
in carrier seleclion cases to prefer carricrs proposing nonstop service rather than one-stop service,
since we generally regard nonstop service as that most favored by passengers, 18 Thus, while we
certainly think the Tlouston community deserves the opportunity for daily nonstop service to Sao
Paulo. we tentatively find thal the one-stop scryvice proposed by Continental is not as heneticial
to the traveling public as Delta’s proposed nonstop service,

Our uitimate goal m any frequency allocation proceeding is (o ensure that allocated frequencies
are used in the mosi beneficial manner to scrve the overall traveling public. We believe that our
selections of American for New York-Rio de Janeiro serviee and Delta for Atlama-Rio de
Janeiro will best benefit the public interest.

Conditions, and Limitations

We inlend to impoese startup condiltons on the frequency awards to American and Delta. Delta
had indicated tn its exhibits that il would begin services within 120 days of the award, and we
propose to subject the frequencies awarded to such a condition. American had indicated that il
was prepared to 2o inlo the market immediately and we propose thal its frequency award be
suhject to a condition requiring immediate startup upon a final award in (his proceeding.

We propose o allocate the frequencies in this proceeding for an indelinite duration, but subject
to the continued effectiveness of the holder’s underlying economic authorily o serve the city-
pair Braal market [or which the frequencies were allocated. We also propose that the frequency
awards in this case be subject to our standard condition that we many amend, modify, or revoke
the allocalion at any time and without hearing, at our discretion. While we note that carriers’
plans may not materialize as envisioned, the carmers in this case were sclected based on the
specific city-pair service thal they proposed. Therefare, we intend that the allocations in this
procecdime be for cily-pair specilic markets and we also propose that the [requency awards in
this case be further conditioned so that the carriers may not move the frequencies for service in
another market without prior writlen approval from the Department.

Finally. consistent with our slandard praciice, we propose that the frequencies allocated in (his
procecding will be subject to our standard 90-day dormancy condition, wherein the frequencies
wioruld be deemed dormant and revert automatically 1o the Department if they are not operated for

17 See DL-3 1| und €CO-302. Ewven discounting Delta's proposed double connects and backhaul passensears, 1elm’s
proposal will beaedit sighilicanlly more pusseogers than will Contirental’s proposed ohe-stop service.

18 500 o &, Baftimmree-Londan Service Case, Docker 44485 ar 4,
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any 90 day-period, except where service in the murket is seasonal.'? Where seasonal services are
at issue, however, a carrier must notify the Department that its operaticns are of a seasonal
nalure; otherwise, the dormancy condition would apply.

Continental’s Application for One Frequency

We have decided, as a final action by this order, to allocate one frequency 1o Continental for
service in the Newark-Rio de Janeiro market. Continental is the only applicant for the one
remaining frequency in this proceeding. In these circumstances, we find no puhlic interest basis
to withhold a final award. There are no competing requests for the frequuncy and therefore no
issues that prevent us trom reaching a final decision on this aspect of the case now. Nor do we
believe that it would be in the public inteest Lo delay such an award. Continental is now using
this frequency for scusonal service in the New York-Rio de Juneiro market under the pendente
fite award granted by Order 99-12-27, The carrier has stated that it will commence year-round
service in the market on September 15, 2000, ar 120 days Irom a final award, whichever ocours
later. A final award here will facilitatc the carrier's plans o begin service as close to the
proposed Scptember 15, 2000, date as possible. 'The [requency allocation is elfective
immediately and will remain in effect indefinitely, subject to the condition that Continental
continues 1o hold the underlying cconomic authority in the New York-Rio de Janeiro markct and
to the further condition that we may amend, modify, or revoke the ailocation at any time and
without hearing, at our discretion. [t is further subject to our standard $0-day dormancy
condition .20

ACCORDINGLY,

1. We allocale one weekly frequancy to Continental Airlines, Inc., for use in the Newark-Rio de
Janeiro market, effective immediately;

2. The frequency awarded in vrduring paragraph one is subject to our standard 90-day dormancy
vondition, wherein the frequency will be dormant and revert wutomatically to the Department if
the frequency is not operated for 90 days, except where service in the market is scasonal; we may
amend, modity, or revoke the allocation at any lime and without hearing, at our diseretion; 21

3. We dismiss Continental’s application for rencwal of its pendente fize frequency allocation:

19 Consistent with our standard practice, the 90-day dormancy period would begin un the carmier’s proposed stactup
date for service w1 each market or the date that the camier hegins service, whichever is earlier,

“0we note that Continental hulds a pendgests (e aliocation of this ene frequency granted by Order 99-12-27,
effective for one year o wntil 90 cdays aller & fimal decision in this case, whichever ocours earbier. and has filed a
timely renewal of that award, DBased on eur decision here, we will dismiss Coutinental’s renewal application.

21 We note that Continental has been using this Irequency under its peardeate Hre award on 2 seasonyd basis.
Continental has stated that it now plags fo use the frequency on a yvear-round basis. Continental musl notily the
Depariment in writing in Docket OST-94-6784, within FD days ol the date of this onder, as to the actieal starlup dale
tar this frequency on a vear round hasis. The 90-day startup period for allocation of this one frequency will hegin
|20 days from the date of service of this onder or the dade on which Continental begins service, whichever is earlier,
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4. We tentatively alloeate seven weekly freguencies to American Airlines, Inc. for nonstop
services in the New York (JFK)-Rio de Janeiro market and three weekly frequencies to Delta Air
Lines, Inc. for nonstop services in the Atlanta-Ric de Janeiro market;

3. We direct any interested partics having objections to our tealative decision set forth in the text
of this order and in ordering paragraph four, above, to file their objections with the Department,
Dockets, Docket O51-99-6284, U.S. Department of Transportation, 400 Seventh Strect SW,
Room PL-401, Washington, DC 20590, no later than 10 calendar days from the date of scrvice of

this order; answers thereto shall be filed no later than 7 calendar days thereaftcr; 22

6. If timely and properly supported objections are filed, we will afford fuit consideration to the
matiers or issues raised by the objections before we take further action;23

7. If no objections are filed, we will duem all further procedural steps to be waived, and wilt
proceed to enter a final order awarding the frequencies in this procceding;

8. We grant all motions for leave to file otherwise unauthorized documents in this praceeding;

9. To lhe extent not granted or lentatively granted, we tentatively deny all other motions and
reguests in this docket; and

13, We will serve this order on American Airlines, [ng.; Conlinental Airlincs, Inc.: Delta Adr
Lines, Inc_; United Adr Lines, Inc.; the Georgia and Atlanta Parties; the New Jersey Parties: the
Houston Parties; the Los Angeles Parties; the Ambassador of Brazil in Washington DC; the

+Z ‘'he original submission is to be unbound and without tahs an 8" x 11" while paper using dark ink fnot green)
to Facilitate use of the Deparlment’s ducket imaging systemn, o the ablernalive, filers are encouraged to nze the
electronic submission capability available through the Dockets/IIMS Interner site (hitp:idms_ dot gowy by
following the instructions o the weab sdle,

23 As we are providing For the Aling of ohjectians Lo (his tentative decision, we will not entertain pelilions for
reconsideration ot this order,
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I'ederal Aviation Administralzon: and the U.S. Department of State (Office of Aviation
Negotalions).

By:
SUSAN MCDERMOTT
Deputy Assistant Sceretary for
Aviation and [ntcrmational AfTairs
(SLAL)

An electronic version of this order is cvailnbie on the Warld Wide Web at
htpr:iidms dot govifreporisiveports aviation.asp



peltodal sesed1of sweanddy’ o7
TARNDLIT) ‘02PTAAUOLA, 117 D1)JEA] SAPN[OUT AT B3] T0I 12030 [TZeIg HIgN4 /1

_ - - - .||._..|
g0 Yol Bl %t 0L 1499 %2 09 LEg
¥6'20Z 15 Zir) Aoo'Lo G e LLZ'ES Kz L)
SIS QIEILLLE '8}8 6RL4L92T SIS 56112929 ‘818 5EEi/0.9 8IS 241528 ! siesg BRLO/E
FAE A9 Bt TH Hal Gl 58 | L Yol E
L'B¥ NGl LG 091 LAY Al hs 94
BZ'EFL FIETLLL BLATY i g BFOTE 06Z'801
T509'5) Sv1 9z - | C66F - 651 €
69421 ZEZ'GH BLE'2H £LL'ah ara'ze LE0'S6
I 475z ¥ed 85k - ezl 58T
| Z5'0L) a0 28 SEL'Th GPI's Zlz oz 5El'26
- 2o’z 05z’ L LSZ - gzt
QIE'EE 0B0'% LE0'FE ESLT gce's GOES
SL5'9L - - - - -
82C' 12 til's. . e les £/8'81 9t)'ee
MED-X¥1 CAW-MHDAHST | BIS 1Y T3F-DI0-UMT | NHD-WITHY DIS-OAN
NiST 04S (Apim-c} FApim-1) (Apance) ]
RETTIN ] Y1i73a _ TYLININILNGD | NYDIEIWY
$15VI3H04 SINVIITddY

v Hlpuaddy

{9} soj0e ] peot xed
7 Maedeg

BlEE G ROy

Byl 23 B0 ST IR0
[B70 ) dajsuopy

M2l ||BJaA)

il QYOS pucdag |
SIEIOL OVSIDID
woepazdd gl 4

Eang
SIS
Bupasuucs suuD
wnp Y4 s8ug dojs-au
doysuap
DI




Appendix B

Pozitions of the Parties

American argues thal it should be permitted 1o retain permanently its seven-weekly frequencies
now heing using on a pendente lite basis in the New York (JFK)-Rio de Janciro market,

Without its exisling service, American maintains that there will be no nonstop FFK-Rio de
Janeiro service by any carrier, ULS. or foreign flag, or daily nonstop flights 1o Rio de Janeiro
from any airport in the New York region, and that New York (JFK3-Rio de Janeiro would
become the largest U.S.-Brazil airport-pair without nonstop service. American argues that
withuul ils service, some 63,326 base-year passengers will lose nonstop service, while no
passcngers would lose nonstop service 1F the applications of Delta and United were denjed.
American notes that it has operated JK-Rio service since 1996, except for a five-munth period
i 199% when operations werc tempaorarily suspended due to poor economic conditions in the
U.5.-Brazil market. Amcrican argues that before the Department installs a fourth nonstop carvier
from Los Angeles to Sao Paulo. the Department should insure that New York (IFFK) continues to
have 1ls only nonstop carrier service to Rio de Janeiro, American further arzues that there is no
evidence that the JFK-Sao Paulo market is an undcrserved market, requiring entry by Delta.
American takes no posilion on the disposition of the remaining four frequencies provided that
American receives scven weekly frequencies in order to contimue operating New York-Rio de
Janeiro service. American siatcs that it is the Depariment’s responsibility to determine the best

use of limited resources in contesled proceedings where there are insufficient frequencies
salisly all requests.

Continental, Delta and United maintain that American as helder of the largest number of U.8.-
Brazil frequencies can maintain its proposed New York services withoul an additional allocation;
that the service would be feasible within Ameduan’s allocation of frequencics by American’s
using larger aircraft, freeing up frequencies in other markets. Because of its position in the
market, they maintain that American’s proposal offfers few competitive benefits. Continental
maintains that American’s poal is to weaken the position of new entrants like Conlinental, and it
shoutd not be allocated any frequencies at this time. United argues that American is trying to
exclude United from offering intergateway computiilon at Los Angeles that would challenge
Amenican’s dominant position at Miami. Delta argues that Amencan’s forecast lacks credibility
since Amencan claims it will achieve a 79% load factor while its best load factor over the past
three years in the New York-Rio market was only 37% and that it would nut be in the public
interest for the Department to waste seven valuahle pendente fire frequenciss on American’s
chronically under-performing New York-Rio de Janciro scrvice. Delta sugpests thal Amencan
could use four recently discontinvued Crlando frequencics for New York-Rie de Janeito service,
thereby freeing up frequencies for Delta’s proposed services. In responsc o this Delta
supoestion, American says ihat the fuct that American, buased on market condidons, has
determined to cnd 1ts service o Brazil from Orlando, and use those frequencies in anather 1.5.-
Briasl market, is completely unrelated to allocation of the 11 ULS.-Braxil freguencies that were
placed at 1ssue 1n this case by Onder 2000-2- 12, American notes that the frequencies it has been
using lor Orlando-Sao Maulo service are not city-panr specific, and that American has announced
they will be used for additional seivice in the Miami-Rio de laneiro market, effective Wovernber
1, 2000, Also, the Houston Partics argue that there are no grounds on which the Department can
awird three of the cleven available frequencies w American for service between New York and
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Rio de Janewra since American has not asked the Department for an award of tewer than seven
frequencies.

Caontinental slatcs that the Department”s first priority should be to grant Continental the onc
additional frequancy it needs for daily Newark-Rio de Jangiro service and its sccond prierity
should be 1o restore daily Sac Paulo service for the Houston gateway. Continental argues that
both services are needed for Continental to remain an effeetive long-term competitor with
American and United in the ().8.-Brazil and U.S. Latin Ametican markets, With respect 1o its
Newark proposal, Contincntal argues that no other carrier has proposed a need for one frequency
and that the Department sheuld permanently awand the frequency to Conlinental.

Regarding its three-frequency proposal, Contingntal argues that the Houston hub is the only U.S.
gateway currently without daily Brazil service. It slates that it currcntly operates four weekly
nonstop Houston-Sao Paule Mights and that permilting Continental to complement those flights
with three Houston-5a0 Paulo flights via Lima will benefit the traveling and shipping public
maore than permitting Delta to add three weckly [ights in the Atlanta-Rio de Janeiro market.
Continental argues thal by awarding Continental the four frequencics it seeks, the Department
will further the goal of enhancing market structure, increasing competition, and guarantecing
continued service over ULS.-Brazil routes,

'The Houston Parties and the New Jerscy Parties support Continental’s proposal. The Houston
Partics state that Houston is the largest U.S, city that lacks daily scrvice (o Brazil. They also
argue that Continental’s proposal will cohance intergateway compelilion in the U.S,-Brazil
markel by offering an alternative to established Brazil gateways, including Miami, New York
{JFK), Dallas/Ft. Worth and Atlanta, and will enhance intercarricr competition in the U.5_-lirazil
market whereas awards to United and American would not. They flirther argue that (o detiver
miximum benefits to the publie, daily service 1s a necessity and that, without the additional three
frequencies to provide such service, Continental will be handicapped significantly in its ongoing
efforts to develop Houston as a competitive alicrnative W the extsting 1.5, pateways to Brazil,

The New Jersey Parties argue that since Continental is the only applicant tor one [requency. the
Department can extend subslantial benefits by pranting Conlinental's request without affecting
ithe apphications of the other applicants. "They maintain that there arc close ties to Brazil in New
Jersey. supporting the need for the additional frequency, and they urge the Department to {oster
the competitive growth of Newark Tntemational Airport by awarding Continenlal the one
frequency it needs o operate daily Newark/New York-Rio de Janciro-Belo Horixonte service,

Nelta, Lnited, and the (leorgia Parties criticize Continental's three-frequency proposal. Delta
arpucs that Continental” s proposcd ong-stop service to Sao Paulo over Lima would be an
exceedingly poor use of valuable U5 -Brazil rights and maintains that Delta’s Allanta propasal
would deliver over 34,000 roore annual nonstop passengers to Brazil than Contioentsl’s one-stop
Houston-Lima-Sao Paule service. Delta further notes than Continental’s 13.5 hour one-stop
flight would not be compelilive with the numerous nonstop options that are available in the U5 .-
Braail marketplace and [urther argues that Continental’s forecast 13 grossly exaggerated by using
a projected 160%, stimulation rate at TTouston. 1Tnited argues that an award to Continental
promises no benefits to the public and that Continental has resorted to panwesmanship in its quest
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for Brazil frequencies. The Georgia Partics maintain that allocation of any frequencies 1o
Continental would otfer only limited public benefits and Continental’s history of failing to use its
allocated frequenctes tully in U.S.-South America markets demonstrates that Continenial would
not be a vigorous and eflvctive competitor 1o United and American,

Delta urges the Department to rectify the competitive imbalance in the US.-Brazil and U.S.-
Latin America marketplaces by awarding Delta the [ull package of ten frequencies it seeks to
compete against Amencan, Confinental, and United. Such action, Delta maintains, wouid rectify
Ielta’s handicap of having the fowest number of frequencies for U.S. carrier service in the Brazil
market. Delia argues that its new competitive entry in the New York-Sao Paulo market is cniical
to its effort to develop a comprehensive Latin American network and will facilitate the
introduction of first single-plane service between New York and Montevideo by Delta. Delta
maintaing that it will add a new entrant competitor at the largest and mest important U.S.
gateway to Braal and thus will enhance intragateway competition at New York for travel to Sao
Paulo, and that only an award to Delta lor ils three-frequency proposal will establish a new
nenstop 11,8 -Rio de Janeiro competitor,

Defa’s proposal is supported by the Georgia Partics, who argue that the single objective of
impraving the competitive structure in the 1S -Irazil market warrants the award of ten Brazil
frequencics lo Delta in preference {o the other applivants® proposals. They maintain that
allocation of ten [requencies to Delta will enhance its compelitive presence in the overall U.S.-
Brazil market and will, thus, resuit in benefits 1o Atlanta-RBrazil passengers. They noie that Delta
serves more U3, citics and offers more total flights at its magsive Atlanta hub than any other
applicant at any other gateway at issue.

Deltw’s proposals are criticized by the other applicants as well as by the Houston Parties.
Amencan argues that Delta’s lorecast is exapperated, claiming that Delta should not have
assumed growth or stimulation, given the existing services in the New York-Sac Paula market.
Continental argues that neither of Delta’s proposals is credible, maintaining that Delta has
stimulaled many connect markets behind Atlanta that do not warrant stimulation and has forecast
double-connect passengers on the Adlanta-Rio de Janeito roule. United argues that the New York
market needs no addibional service and that the lack of support For Delta's New York service
indicates recognition that the fevels of services operated by three 1.8 and two foreign carriers
between New York and San Panlo are suflicient [or the needs of New York consumers. The
Houslon Pariies argue that Delta docs not have a deep-rooted commitment 1o add more service
between Atlanta and Rio de Janciro and has offered the Ailanta proposal solely to deny
Continental and | iouston the opportunity for daily service.

United argucs thal 1t should be allocated frequencies to operale nonstop service from [ os
Arngeles to Sao Paulo belore New York receives additional service. 11 maintains that there is a
need for west coast service by a .S, carrier and that Los Angcles, the fourth Iargest local market
to Brazil, would sumulale a strong market attracting almost 20,000 new annual passengers.,
United notes thal current Bareign-flag service load faclors from Los Angzles to Sao Paulo
average 81% and approach 100% on Brazil-flag camiers during peak periods. United argues that
its proposed service would enhance U8, serviee lor alk of California and the West und would
correct the geographic imbalance of (1.8, carmicr service to Brazll. United further srgues that the
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proposed route is critical to United’s expansion of Latin American service and development of
Los Angceles as a new galcway to South America, and that Los Angeles 1s a credible alternative
to Miarm as a gateway lo South America because of its larse local markel, its hub status and its
location in extreme south of its region of the country. United further notes that il was the only
LS. carner that operated all of its allocated U.S.-Brazil frequencies during the economic erisis in
Brazil in 1998-94,

United’s proposal s supported by the T.os Angeles Parties, who argue that United’s proposed
setvice would provide T.os Angeles, the second largest US. metropolitan arca and largest local
air travel and trade market to Brazil that lacks .S, Hlag service to Brazil, with nonstop service.
The Los Angeles Parties maintain that the long-term needs of the 178 -Rravil market require
enhanced competition, which the }epartment must place at the center of the ULS.-Brazil case,
and that Los Angeles is the only gateway involved in (he proceeding withoul nonstop U.S -flag
service 0 Brazl or 1o anywhere in South America.

United’s proposal is criticizcd by the other applicants and the Gcorgna Parties. The other
applicants arguc that United alrcady has a presence in the market through its code-share
relationship with Varig. They also note that United has the second largest number of lrequencies
to serve Brazl and suggest that United can use some ol those frequencies to serve Brazil from
the Los Angeles gateway. Amcrican argues that United has exaggetated the stimulation factor in
its forecast, given the fact that Uniled already serves the market through its code-sharc
arrangermcnl with Varig, and maintains that {United’s proposal would offer fow public benefits.
In addition, Amgerican argues that Uniled should be ranked last amony the three applicants
proposing daily service, noting that United was previcusly in the market for a five-month period
in 1993 but withdrew from the market. Continental argues that United has projected only
minimal traffic from domestic connecting cities and, thus, that its proposed additienal Los
Angcles-5ao Paulo service will provide minimal benefit 1o connecting western U8, cities. Delia
argues that TInited should not be allocated uny of the available frequencies since United with its
eode-share partner, Varig, has a total of 58 weekly frequencies and operates more than one-third
of all Brazil frequencies for 1.5, and Brazilian carricrs, Deita also noles that the Depariment has
previously determined that [elta’s New York serviee would offer preater public benefits than
United’s [.os Angeles service.! The Georgia Parties argue that United's Los Angeles gareway
prapusal sullers [rom the very limited local traffic generated by the Los Angeles-13tazil market
and the Yimited value of Los Angeles as a non-circuitous gateway tor connecting traffic.

| Delta eites the Department’s decision in the /998 12 8.-Bracit Combination Case where Delta™s Now
York-Sae Pavlo service was selected Tor backup over United's Los Angeles-Sao Paulo service. Delta
argues that United has recently withdrawn from the Feance cazes before the Department and irnplics that
Linited may withdraw from the iosiant proceeding. United responds that there is no such implication in
this case.



