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UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Tssued by the Department of Transportation
on the 13th day of September, 2000

Irt twe Multer of Served: September 21, 2000

THE WENDELL H. FORD AVIATION Docket OST-2000-7175 - 3 %
INVESTMENT AND REFORM ACT OST-2000-7176 -3, /
FOR THE 21" CENTURY

{or exemptions from 14 C.F.R, Part 93,
indor 49 US.C, § 41716(a) and (b}

ORDER ON PETITION FOR RECONSIDERATION

SUMMARY

By this order the Department grants a July 31, 2000, request by the Office of the
President of the Borough of Queens (hereafier “the Borough President™) to withdraw a
moticn that she filed on June 2, 2000, for reconsideration of Orders 2000-4-10 and 2000-
4-11. Orders 2000-4-10 and 2000-4-11 granted certain exemptions from slot resirictions
at I.aGuardia Airport, While we are granting her request to withdraw her petition, her
petition raised issuss that are of great concern to the people living and working near
LaGuardia and to airline passengers. We are therefore discussing those issues in this
order, since we wish to clarify the likely effects of our earlier orders mplementing
Congress’ direetive anthorizing additional flights at LaGuardia and the other slot-
resiricted airports.

STATUTORY BACKGROUND

On April 14, 2000, the Department issned two Orders granting exemptions fTom certain
Janding and takeoff restrictions (slot rules) at LalGuardia Airport, which is Jocated in the
Rorgugh of Queens, New York City, These actions weres taken pursuant to



Congressional direction in sections 41716(a) and 41716(b) of Title 49, United States
Code.!

New 49 U.S.C. 41716(z) states in full:

Subject to section 41714(1), the Sceretary shall grant, by order, exemptions from
ihe requirements under subparis K and S of part 93 of titie 14, Code of Federal
Regulations (pertaining to slots at high density airports), to any air carrier to
provide nonstop air transportation, using an atreraft with a certificated maximum
seating capacily of less than 71, between LaGuardia Airport or John F.
Kennedy International Airpert and a small hub airport or nonhub zirport — {1} if
the air carmist was not providing such ait transportation during the week of
November 1, 1999; (2} if the number of flights to be provided between such
airports by the air carrier during any week wil] exceed the number of flights
provicded by the air carrier between such airports during the week of November
1, 1999; or (3) 1f the air lransportation to be provided under the exemption wall
be provided with a regional jet as replacement of turboprap air transportation .
that was being providsd during the weck of November 1, 1999 [Emphasis .
supplhied. ]

New 40 U.5.C. § 41716(b) states in Tull:

Subject tv sectiom 41714(1), (he Secretary ghall grani, by order, exemplions from
the requirements under subparts K and § of part 93 of title 14, Code of Federal
Regulations (pertaining to slots at high density airports), to any new enirant air
carrier or limited incurwbent air carrier to provide air trapsportation to or from
LaGuardia Airport or John F. Kennedy International Airport if the number of
slot exernptions granted nnder this subsection to such air carmer wath respect to
such airport when added to the slois and slot exemptlions held by such air carrier
with respect to such airport does not exceed 20. [Emphasis supplied.]

Section 41714(1), referenced in both the above provisions, establishes a 6(-day precess
for the Department in handling slot exemption applications. Sectien 41714{(12) specifics
that, as relevant to LaGuardia siot exemptions here at 13sue, within 60 days after receipt
of such a request the Secretary shalk either (a) approve it if it meets the statutory
requiremnents; {b) reguest more mformation relating to the request to provide air
transpertation;’ or (¢} deny the request and state the reasons for denial.

' These sections were added by section 231 of the Wendell H. Ford Aviation Iinvestment and Reform Act
for the 217 Century, Public Law 1046-181, Apeil 5, 2000 {"ATR-21™).

* Under section 41714(i)(1), the applicant is required 0 provide the names of the airports to be served, the
times requested {ie. the hourly slot periods within which the proposcd opomtions would take place] |, and
such additional information as the Secretary required. The Secretary did not add criteria for other
infarmaticn, except that enforceable certifications were roquired to shsure that the eligibility cequirerents



Section 41714(1)(4) statcs that, if the Scerctary fadls to take action within the 60 day
period, then the request is deemed to have been approved on the 617 day.

Congress included provistons 1o mitigate-the environmental harm that might be caused
by its decision to authorize additional slot exempiions al LaGuardia and the other three
slot-controfled airports. Congress apecified that any service operated under this slot
exemption authority must be with Stage 3 aircraft (the quictest category of aircraft), that
priority would be given in making grants for airport noise compatibility planning and
programs to the four high-density airports, and that the Department must study the
aitport avea noise lovels compared with the levels in (he same areas before 19912

THE DEPARTMENT ORDERS

The hrst order cavered by the Borough President’s petition, Order 2000-4-10 (Docket
QST 2000-7176) granted slot exemptions at LaGuardia to each new entrant or limited
incumbent air carrier* that applied for or thereafter applied for them, up to such number
as, when added $o the slots and slot exemptions already held by it at LaGuardia, did not
excesd 20. :

The second order, Order 2000-4-11 (Docket QST 2000-7175) granted such exemptions at
LaGuardia to air carriers that had applied for them, or would subsequently apply for
them, if they propased to provide new or replacement service on a noastop basis, using
aircraft with a certificatcd maximum seating capacity of less than 71 seais, between
LaGuardia and a small hub or nonhub airport.”

As Congress directed in ATR-21, the Orders imposed ccrtain other conditions on the
applying carriers, in particular that the airerafl bemng used to operate the flights must meet
“Stage 3" requirements.

The Depariment’s awards were further conditioned upon carriers affirmatively certifying
that they met each and every one of the statutery criteria. False certifications are subject
to enforcement action.

were tust. Note also that the provisien for requesting more information is limited to “infonmation relating
10 the [carmier’s] request o provide air ansportation,™

*See e.g new 49 US.C. §§ 41716(c), 47117 (M)

* For these pusposes, a new entrant or limited incumbeat air carmier is an air carrier of commuter air carrier
that holds or operates (or hefd or operated since December 15, 1985) fewer than 20 slots and slot
exemptions at LaOvardia. 4% UL.5.C. § 41714(h}.

* For these purposes, a nonhub airport is one that had less than 05 percent of the total annual boardings in
the United States as determined under FAA’s Primary Airport Enplancment Activity Sununary for
Calendar Year 1997, A smoall bub airport is one that had at least 05 percent, but less than 25 percent of
the totzl animal boartings as determincd under that same summary. 49 UL8.C. § 41714{h)(7), {h)(8).



Both of the Department’s Ovders stated that there was ne requiremeni to prepare an
envirummental impact statement under the National Environmental Policy Act because
federal statute (AIR-21) directed the actions to be taken if the specified criteria were met,
and imposed short, tmandatory deadhnes for taking the actions. The Department
interpreted (he stalutes as direclory, myving il no discretion to unpese other substantive
critcria or process relating to slot exemption awards. The Departinent could not comply
with AIR-21’s provisions on slot exemptions while conducting, or causing to be
conducted, an environmental assessment under the National Environmental Pohey Act
(NEPA}® In issuing the two Qrders, the Department addressed the question as to
whether an environmental analysis should be prepared. Footnote 1 of both Orders said:

Because AIR-21 directs such action to be taken if the specified criteria are met,
and short, mandatory deadlines are imposed, there is no requirement Lo prepare
an environmental inpact statement under the Naticnal Environmental Policy

Act. See. e.g. American Ajrlines v, Departrnent of Transportation, 202 F. 3d
788 (5% Cir., 1¥99))

PETITION FOR RECONSIDERATION

On Tnne 2, 2000, the Borough President filed a “Motion for Penmission to File Objections
and Objections to Orders Granting Slot Exemptions at New York’s LaGuardia Aurpori.
The mation and objections are equivalent to a petition for reconsideration under the
Department’s Rules. 14 CF.R. 302 147

The Mation requested permission to file an omnibug document containing objections to
the large number of applications made to the Department in Dogkets 2000-7175 and
2000-7176. According to the Borough President’s caleulations, carriers seeking to operate
under the small hub/monhub exemption authority had filed for a total of 538 slot
exemptions per day. New enirants or limited incwmbents sought an additional 70
exemptions. With LaGuardia (hus facing Lhe prospect of an additional 600 flights per
day, the Borough President argued that there were “extraordinary circumstances™ that
supported receipt of her objections and reconsideration by the Department of its AJR-21
implementation orders.

The attached “omnibus document” noted that the addition of up to &08 additional flights
per day at LaGuardia would have a significant impact upon the residents of Queens

* Cuses such as Flip ; ; : eTE, AsE abioma, 426 U.S. 776 (1976},
have held that a Euug:mssmnal decision o impose a slmrt mandamrjr d:adhue o an agency action means
that NEPA™s environmental impact statement requircments ars inapplicable to that action.

¥ This section requires thal petitivns for reconsideration of a final order be filed within 20 days afier service
of the order, 14 C.F.R. § 302.14(a){2). In thiz case, that would heve been not later than May 9, 200,
Under 14 CF.R. § 302.9(2)(2), the Department may permit a late filing where good cause for the failure to
acl on Hme i5 cleatly shown, The Borough Fresident did not offer any cayse for the late filing,




County. Those impacts included airport noise, air poliution, safety risks, and increased
levels of traffic congestion, all of which would be exacerbated by additional flights.

The Borough President asserted that the Department, in the past, had performed
environmental assessments of increased operations at LaGuardia and nearby JFK, and
argued that an “unbiased and comprehensive” environmental assessmenl should be
performed here. She coutended that the provision in AIR-21 mandating awards of slot
exemptions at Reagan Washinglon National Awrport contained language expressly
exempting that process from compliance with environmental processmg requirements, and
the absence of such language in the section addressing New York Airports should be
interpreted as indicating that Congress did noi intend to “allow a precipitons increase in
flight activity...in reckless disregard of any environmental considerations.”

The Borough President also contended that the Department should not “sbdicate its
responsibility to ensure that ATR-21 is implemented m 4 safe and efficient manner.” She
urged the Department to affirmatively evaluate the applications, approving proposals
only that would bring more service to the “underserved markets which really need it.”

The Borough President further argued that congestion and delay were factors that should
be considered, noting that ~ admittedly under prior law - the Department had specifically
addressed those problems in denying a2 request by Spirit Airlines to add flights at
LaGuardia.*: On this point, she asserted that the proposed increase in (lights would raise
such issues ag where gate space mighil be found, or of how long aircraft would have to
wait to take off or land. Muorecver, she claimed, many of the destinations proposed for
service by one carrier were more than duplicated by others, and that new applications
were being made for markets in which current flights are running less than 50 percent full.
Thus, the Berough President asserted that carriers should not be permitted to “file
applications which contain wish lists,” but rather should be required to file legitimate
business plans which the Department should review before approving applications,

The Borough President argued that an increase m operations would exacerbate safety
concerns, such as runway mishaps and near-misses, at LaGuardia, claiming it to be a small
mirport at or near capacity. In this regard, she suggested that the Depariment it the
aumber of aperations by smaller (and/or londer) aircraft, as by awaiting availability of 70-
seat regional jets before proceeding with irnplementation of AIR-21.

Finally, the Borough President asserted that many of the applications were received from
carriers already having a strong presence in the New York market, such that granting them
would not accomplish a goal of encouraging competition in the market.

* Department Order 95-8-38.



Replies were filed in both dockets by Legend Airlines, Midwest Express Airlines,
Continental Express, and Delta Connection.” These parties all opposed the arguments
made by the Borough President, and had common themes.

First, they generally argued that the Boroupgh President filing, due May 9 at the latest,
was not made until June 2, or three and one-half weeks oo late. They further contended
that good cause was not claimed to justify so late a fihmg. Thus, they asserted that the
Department would be justified in rejecting the mation on procedural grounds.

Second, they tended to argue that thear operations would be prejudiced 1f the Departinent
were to reconsider its grant of exemptions to them. Based on AIR-21 and the
Department’s implementing orders, the carriors asscried that they had already conmimitted
aircraft and other resources to specific markets and flights. Diestination cities and
customers wers already expecting service to be inibiated on dates certain, expectations that
would not be met if additional studies or procedural requirements were now to be
imposed after-the-fact.

'I'hird, they asserted that the language of seclions 41716(a) and (b} mandated that the
Department grant exemptions within 60 days to all carriers that met the prescribed
criteria, leaving no discretion to the Department to subject applicants to more selective
criteria or additional scrutiny. On this point, some argued that the Borough President’s
contention that exemptions should be houted to only these proposals that would bring
more service to underserved markets was neither authorizcd nor permitted by AIR-21,

Fourth, they asserted that the Department correctly concluded that nio environmmental
asgessmment was requited under these cireurmnstances. Because the language of ATR-21
decmed that applications would be automatically approved if not acted upon within the
t0-day statutory deadline, the apposing parties argued that the statute could not be
construed as requiring the Secretary to conduct the type of extensive environmental
review urged by the Borough President.

Finally, they generally wrged that the intent of AIR-21 was to transfer more of the
LaGuardia scheduling and service decisions from regulators to carriers, and that in making
those decisions carfers would be conscious of environmental, safety, delay, and
congestian concems. |

Na party filed in support of the Borough President’s Motion and Objections.

On June 13, 2000, zleven days after the filing by the Borough President of her Motion
and Objoctions with the Department, the City of New York and President of the Borough
of Craeens filed a petition for review in the Uhnited States Court of Appeals far the Second

* Delta Connection accompanied ils Answer with a Mation for Leave to File, which we will graat,



Circuit, docketed as No. 00-4124. The petition requested the Court to review and set
aside Orders 2000-4-10 and 2000-4-11.

On July 31, 2000, the Borough President sent a ictier to DOT Secretary Roduey E. Slater
asking 1o “formally withdraw our motion for reconsideration.” The letter was not
accompanied by any motion for leave to file, and did not cite any procedural or other legal
agthority requiring the Department to permit such a withdrawal. The Borough
President’s letter othorwise restatcd a continuing objection to the orders and their
implementation.

DECISION

Bevause of the senons public policy concerns raised in the Borough President’s June 2
Motion, we will grant that Motion and permit her to file her Objections, which are
cquivalent to a Petilion [or Reconsideration, We will, however, grant her request to
wilhdraw that petiion. However, in view of the wide public interest in the potential
impact of our orders and the likely increage in flights a1 L aGuardia, we will discuss those
matters in this order.”® The public interest is best served by our addressing them on their
merits, even though the Borough President has chosen to withdraw her petition. !

DISCUSSION

The Borough President’s Petition is premised both on anxieties and expectations. She
fears thal the addition of up to 608 additicnal operations per day at LaGuardia would
pose sericus issues of safety, airport capacity, delay, congestion, and environmenlal
impact. And, she expects that the Department could, consistent with existing law, delay
implementation of AIR-21's slot reforms in order to conduct further studics, as well as
restrict the number of operations to those that would bring service to markets that “really
need” it.

We understand the concems ihat the Borough President has expressed. While some
congestion and delays may be experienced as new flights are introduced, we do not expect
the number of exemptions carriers have been granted to translate into & comparable
number of new operations, Most, if not all, of those carriers currently lack the aircraft,

We may deoy such requests in the public intsrest.

Disclosure, Omier 84-2-51. A party that seeks to withdraw o motion should do so0 through a formal
pleading served on the other partics, not by a letler 1o the Secretary, Under the circomstanees, applying the
nomal procedural requiremcots in this case is nat necessary to cosurs fair treatment for the other parties,

"' Although the City of Now York and fhe Borough President have filed g petition for review of our Orders
with the Second Cireuit, we may still disenss the issues raised by the Borough President’s teconsideration
petition. The Court has taken no action in ﬂ:u: case, an.d the dwcussmn in th:s ur-:im‘ will not mterfers with
itz ability to review our decision. American Fa i B ack B gg. 397 .5, 532,
540542 (1970} B.1, Alan Co, v, [OC, 897 F. 2d 561 552 b} [D C Cu‘ 199EI} The discossion should
assist the partics and the public by describing the lkely effects of the additional slot exemptions.

" {Jnder the Department’s established practice, withdrawal of a pleading filed with us requires our consent,
Emplgves Protection Propram, Audit Report




slaff, and/or gate space they would need to utilize these exemptions. Morsover,
established air traffic procedures and air traffic management initistives, administered by
the Federal Aviation Admmstrahon, will continue to ensurs that only those flights that
can be safely accominodated will be allowed to operate. Regardless of the slot —
exemptions granted, there is an operaticnal capacity at each facility, based on existmg
conditions, thal FAA will not permit to be exceeded. Those conditions include noway
configuration, weather, and air traffic controller workload and equipment.

We have also considered the statutory interpretation arguments made by the Borough
President’s petition and her earlicr filings in these dockets. We will not discuss them
here, since she wishes to withdraw her petition and since the Court of Appeals will be
addressing (hose 1ssues. We remain convinced that AIR-21 requires us to grant slot
gxemption requesis satisfying the statutory criteria without first conducting ag
environmental analysis under NEPA, In interpreting the AIR-21 slot exemption
provisions applicable to LaGuadia and JFK, we considered the differences in language
between those provisions and those applicable to other slot-controlled airports and
conciuded that the statute required us to acl on LaGuardis and JFK exemption
applications without subjecting ther to a NEPA-type environmental analysis.

A, Background for the Liberalization of Slot Restrictions at LaGuardia Airport

LaGuardia is ome of four United States airports currently designated as a “high density”
airport (the others being Chicago O'Hare, Reagan Washington Mational, and John F.
Kennedy)., The designations dafe back iv 1968, when (hey were proposed by lhe FAA
due to perceived congestion and delay problems. As a “high density™ airport, LaGuardia
1§ subject to resirictions on the number of Instrument Flight Rule takeotTs and landings
permitted each hour, In accordance with FAA regulations, at 14 C.F.R. § 93 Subparts K
and 8, LaGuardia is generally limited to 48 operations for air carriers, 14 for commuters,
and & “other” {total 68) in any two consecutive 30-minute perinds.

These slot limits kave remamed fixed since the mid-1980"s, despite substantial advances
since then in both traffic control technotogy and traffic management techniques. These
advances made possible considerable additicnal growth in traffic at non-slot-controlled
airporis, which have identical concerns with safety, delays, and congestion.

According to the FAA airport enplanement data referenced in AIR-21,'? among U.S.
airports based on total enplaned passengers, LaGuardia ranks only twenty-first in size,
O’'Harc was second, JFK was tenth, and Reagan Washington National twenty-sixth, In
other words, culy four of the largest U.S. airports operate with slot limitaticns on the
number of their operations. The airporls without such Emitations inclyde airports busier

? See 49 ULS.C. scction 41714(hy(71.



than LaGuardia - such as Atianta Hartsfield, Los Angeles International, and Dallas/Ft.
Worth.

It became increasingly apparent, by the early 10 mid-1990’s, that slot controls were
artificially restraiming growth at LaGuardia and the threc other airports, and that
additional operations could be safely accommaodated. In 1993 the Nahonal Commission
to Engure a Strong Competilive Airline Industry urged FAA to review the high density
tule, “with the aim of either removing these artificial limits or raising themn to the highest
practicable level consistent with safety requirements.” The following year, the Clinton
Administration responded by directing the Secretary of Transportation to examine the
high density rule. T 1994, Congress also directed that the Department perform a
thorough study on the rule and report its result," and further authorized the Department
to grant additional slots or slot cxemptions from the rule at O°Hure, LaGuardia, and IFK
airporis for essential air service, and for foreign air transportation and new cntrant
carriers.

The Department exercised that anthority at LaGuardia, natably by awarding 30 slot
exemptions to new entrant carriers through two orders in- 1997 and 1998.'® During the
same petiod, 60 cxemptions were awarded at O*Hare and 75 at JFK. The Department
then had some discretion to grant or deny slot cxemptions, since the grant of slot
exemptions Lo new entrants required s public interest finding. 49 U.8.C. 41714(c). The
Department took environmental concerns inte account in determining whether to
authorize additional flights at slot-restricted airports. See, e.g., Order 97-10-17 at 14.

Caongress, in the AIR-21 legislation, adopted language that significantly liberalized the
high-density restrictions, Congress weighed the potential beneficial and adverse effects of
authonzing additional {lights at the highdensity airperts, and determined that the public
interest required that airlines mestitg specified enteria should be awarded additional slot
exemplions.

Somcwhat different approaches were mandated for (°Hare, Reagan Washington National,
and the two New York airports.

At OHare, the statute specificd that slots would no longer be needed for international
service at O Hare effective May 1, 2000 {making them available for interstate or intrastate
operations).”” It narrowed the existing window on slot restrictions so as not to apply

Y Change, Challenge, and Competition, Report of the National Commission to Ensure a Strong
Competitive Airline Industry, August 1993, p. 9.
“ Federal Aviation Administration Autharization Act of 1994 (P.L. 103-305), Sec. 206(c), 43 11.5.C.
? 41714, The Department completed and submitted its Report to Congress in May, 1995.
* Federal Aviation Administration Authorization Act of 1994 (P L. 103-305), Scc. 206(2)(1), {&}.
1% Qer Orders 97-10-17 and 98-4-22, The Court of Appeals affirmed Order 97-10-17 in Ci
v, Slatez, 145 F. 34 568 (2™ Cir. 19%8).
" Gee mew 49 U.S.C. §§ 41717(c), 41714(0)(4).



with Tespect 1o aircraft operating before 2:43 p.n1. and after 8:14 p.m., cifeetive July 1,
2001. ' More significantly, all slot restrictions at O”Hare will be eliminated cffective
July 1, 20027

At Reagan Washington National Airport, the Department way directed (o grant 24
additional exemptions — 12 for flights within 1,250 miles of the airport and 12 for flights
beyond that distance *

At LaGuardia and JFK, the statute specified that all slot resirictions would be eliminated
as of Jannary 1, 2007

At O’Hare, LaGuardia and JFK, essentially identical statutory provisions divected the
Secretary to grant exemptions to any air carrier to provide new or replacement nonstop
service, usitg an aircraft with fewer than 71 seats, lo small hub or nonhub airports. In
accordance with these directives, the Department issued substantively identical
implementing orders for O"Hare, JFK, and LaGuardia on April 14, 2000.7 The Order for
(O’ Hare has not been challenged, although the Borough President has questioned the order
for LaGuardia.”

Alsa at O*Hare, LaGuardia, and JFK, similar siatutory provisions dureeted that the
Secretary award exemptions to new entrant or limited incumbent carriers. At the New
York airports, he was directed to grant such carmiers such exemptions up to such number
ag, when added to the number of slots and slot exemptions the carrier already held, would
not exceed 20, At O’Hare, he was direcied to grant a total of 30 slot exemptions lo new
entrant and limited incumbent air carriers.” The Department issued implementing
Crders for each .sl:irpu:rrt.25 Again, the Order for G'Harc has not been challenged; that for
LaGuardia is the other of the iwo Orders that the Borough President has questioned hers,

" See new 49 ULS.C§41717(=).
"% See new 49 U.S.C. § 41715(a)(1).
N gee pew 40 US.C. § 41718, These exemptions were awarded in Orders 20016-7-1 and 2000-7-2, Tuly 5,
2000,
! See pew 49 US.C. § 41715(2K2).
 Department Qrders 2000-4-11 (LaGuardia), 2000-4-12 (JFK), 2000-4-14(0"Hare).
4 The Borough President’s Motion and Objections relate to LaGuardis, but ths Petition for Review filed
by the Ciry of Mew Youk and the Borough President in the United States Court of Appeals for the Second
Circuit addresses both LaGuardia and JFK.

* See new 49 U.B.C. § 4171 7).

* Department Orders 2000-4-10 (LaGuardia), 2000-4-13 (JFK), and, for 0"Hare, both 2000-4-15 and 2006-
5-20. (Omder 2000-4-15 established the procedures for applying for these awands, and Order 2000-5-20
awarded] the cxenptions. )
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Numbe eralions; M ' 51 and FAA Air Tra

Procedures and Management Initiatives Will Conformn the Number of Operations to Meel
~apacity, C . ] Safety Need

The Department agrees with the Borough President that carriers have requested
somewhat more thatt 600 slot exemptions at LaGuardia. Of these, 548 have been for
smallhub/monhub service subject to Department Crder 2000-4-11, and 70 for new
entrants/limited incumbents under Department Order 2000-4-10. The great majority of
the smalt hub/nonhub requests are from three applicants: the Delta Connection carriers
have resquested 186 exemptians to serve 27 small hub/uonhub airports; U.S. Airways
Express carmiers have songht 136 t0 serve 25 small hub/monhub airports; and Continental
Express has requested 146 to serve 21 small hub/monhub aitports.

The Department does not expect the airlines to operate so many flights. In addition, the
FAA will ensure that flights are Lirnited to the extent necessary to maintain the safety of
airline operations in the New York City area.

The Depurtmerit believes thal the unusually high number of new upplications can be
explained by the confluence of several factors. First, relatively few exemptions had been
awarded at LaCuardia prior to the cnactment of AIR-21, creating some pent-up demand
for entry. Another factor relates to the advent of regional jets, and the new market
opportunities they have created. These smaller jets are relatively new to the American
market, They are fast supplanting turboprop aircrati on many routes, having greater
range, more speed and comfort, and being less expensive to operate on many routes. The
switch to regional jeis is having a major impact on smaller and midsize markets, as they
both stimulate additional traffic and permit service on additional routes to become more
profitable.?® Deita, Continental, USAirways and other major carriers have all made major
financial commilments to purchasing these jets, generally through their commuter
affiliates. These carriers ate quickly deploving these aircraft as they receive them, seeking
to take advantage of these new market opportunities.?’

The regional jet service proposals of the three major applicants at LaGuardia have
sigmificant overlaps. For exarnple, there are 15 cities, including such communitics as
Richmond, Virginia; Columbna, South Carolina; Poriland, Maine; and Burlmyton,
Vermont, that all three applicants propose to serve. The Department believes it highly
unrealistic that most of these 13 cities could support competitive service by three major
carriers at this time. Thuys, we anticipate that one or more of the carmiers will not activate

 See David J. Morrow, “Twilight of Turboprops?; Passengers Go Out of Their Way to Catch Jets,” New
Sork Times. p. C1, Feb. 1%, 2000

* See “Delta Connestion to Serve LaGuardia from 21 More Cities,” Attanta Constitation, p. 3F, March
22, 2600.
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their service proposals for some of these communities, or may discontinue service at
soine after finding it insnfficiently profitable.

Further, carriers generally must arrange {ur gales, procure or reposilion atecrall, and/or
hire additional staff before they are able 1o begin flights. Flight schedules also have lo be
arranged. Further, the carriers themselves do niot anticipate near-term startups on all
routes. For exampic, although ihe Depariment did not request projected startup dates,
Contingntal has indicated projected startup dates before March 2001 at only six of its
requesied citics, the other 15 being projected for “after” that date.

The Department’s expectlation that not all flights would be activated appears to be being
borne oul. As of September 7, the Federal Aviation Administration had received
information regarding start-up datcs for 264 new slot exentptions al LaGuardia for carly
November 2000.%

Most inmportantly, the Federal Aviation Adnintstration has the responsibility of
maintaining the safe operation of the air traffic control system, This determination is
done independently of scheduled traffic demand, through the use of established air traffic
procedures. These procedures, along with air traffic management initiatives, ensure that
cnly those flights that can be safely accommodated will be allowed to operate. Thereis a
determined capacity at each facility, based on existing conditions, that cannot and will not
be exceeded. The determination of that air traffic control capacity reflects current
aperating conditions including runway configuration, weather, controller workioad and
equipment. The FAA is continuing to work with the airport authority al LaGuardia to
cnsure the safe ardval and dcpartu:rc of all airerafi there.”® :

Thus, Congress” decision 1o phase out slot controls at LaGuardia (and at JFK: and
()'Harg) means that airline operations at thase airports, as at virtually every other mirport
i the Unated States, will no longer be subject to FAA slot regulations specifying how
many flights may be scheduled each hour. Airline operations there will instead be limited
by the samc factors as limit them elsewhere: the availability of airport facilities, economic
viability of routes, and the FAA’s exercise of its overriding responsibnlity to ensure
safety.

This Order is issued under anthonty delegaled in 49 CFR 1.56a{f){1}.

“ Drders 2000-4-10, at . 3.4 and 2000-4-11, at p. 4, direct carriers to contact and consult with the FAA
rogarding the start-up dates for their vperstions. Soms additional new approvals may of vourse be
requested hefore Hovember, howreyer,

* The Borough President arpusd that, in the past, the Departmen: solicited input from the FAA as part of
the slot excmption review process, and that io the 1995 Spirit Order, concern was cxpressed mgarding
delay: and congestion ot LaGuardia. We bhave fully consulted with the FAA in connection with the
ATR-21 legislation and in the representations being made here.
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ACCORDINGLY,

1. The Department grants the motion of the President of the Borough of Qqueens, New
York, to file a petition for reconsideration of Orders 2000-4-10 and 2000-4-11;

2, The Department grants the request of the President of the Borough of Queens, New
York, to withdraw her petition for recansideration of Crders 2000-4-10 and 2000-4-
11;

3. We affirm the actions taken by the Department in Orders 2000-4-10 and 2000-4-11;

4. We grant all molions (o {ile otherwise unauthorized documents; and

5. Woe shal] serve a copy of thiz order on the parties mn this docket.

By:
FRANCISCO J. SANCHEZ
Assistant Secretary for Aviation
and International Affairs
(SEAL)

An dlectronic version af this document will be mude avatlable on the World Wide Web at:
hitpfidme. dot.govs



