Ordeyr 2000-4-20

Served: April 149, 2000
UNITED STATES OF AMERICA '
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Issued by the Dcpartmmt_of Tramsportation
. onthe 19th day of April, 2000

Applications of

TRANS BORINGUEN AIR, INC. - Dockets OST-99-6173 — &

] OST-008777 - 2
for certificates for interstate and foreign charter all-cargo air :

_transportation under 49 U.8.C. 41162

ORDER TO SHOW CAUSE
PROPOSING DENIAL OF APPLICATIONS

Summary

By this order, (ke Department tentatively finds that Trans Boringuen Air, Inc., fails to meet [J.5.
citizenship requirements of 49 1J.S.C. 40102(a)(15), and that its applications for interstate and

- foreign -charter all-cargo autharity under-49 U.S.C. 41102 fled in Dockets OST-99-6173 and -
OST-00-6777 should be denied.

Background

Section 41192 of Title 49 of the United States Code (Transportation) {“the Statute™) directs us 1o
determine whether applicants for certificate autharity to mmovide intorstate and foreign charter -
Iranspontation are “fit, willing, and able™ ta perferm such transportation, and to comply with the
statute and the regulations of the Department. In order to be eligible to hold a certificate, we
must alse find that the applicant is a U'S. citizen as defined in the Statuts.

On August 27, 1999, Trans Borinquen Air, Inc., filed an application in Docket OST-99-6173
requesting interstate and foreign charter all-cargo certificate anthority pursuant to section
411021

1 By letter dated September 17, 1999, the Department advised the applicant that we would treat the
noted application as a request for interstate authority onfy ard that, if as indicated by this application,
Trans Borinquen also wished to conduct foreign charter operations, it would need to file a separate
application for such authority as mandated by our rules. On Jamary 11, 2000, Trans Borinquen filed
its separate applicafion for foreign charier authority in Docker OST-D0-6777.



No answers opposing Trans Borinquen's applications were filed, However, as discussed
betow, the information before us does not demonstrate that Trans Borinquen is a U.S. citizen.
Indeed, it shows the opposite. Therefore, we propase io deny the company's applications.2
We will, however, give interested persans an oOpportunity to show cause why we should pot
adopt a3 final our tentative conclusion that Trans Boringuen is not a citizen of the United States
as defined in 49 UJ.5.C. 40102(a)(15).

CITIZENSHIP

Section 41102 requires that certificates to engage in air transportation be held only by citizens
of the United Statex as defined in 49 U.5.C, 40102(a)(15). That section requires that the
president and two-thirds of the Board of Directors and ather managing officers be U8, citizens
and that at least 75 percent of the outstanding voting stock be owned by U.S. citizens. In
addition to meeting these specific numerical standards, we have also interpreted the Statute o
mean that, as a factyal matter, the carrier must actuslly be conirolled by [J 8. citizens

Background

In iis application filcd on August'27,’ 999, Trans Borinquen stated that it was 2 corporation
registered under the laws of the Commonwealth of Puerto Rico, that its officers, directars, and
key personmel were 1.8, citizens, and that it was a citizen of the United States as defined in the
Statute. The company provided an affidavit attesting fo iis citizenship dated August 24, 1999,
and signed by Mr.. Victor Matias as General Manager of Trans Borinquen. Information
accompanying this application demonstrated that Trans Borinquen was incotporated under the
taws of the Commuonwealth of Puerto Rico on May 27, 1999, anid that it was . “authorized to .
issue™ 100,000 shares of commen siock. While on the one hand stating that none of the
company’s stock had yet been issued, Trans Boringquen also stated that 51 percent of the shares
outstanding were held by Ms. Miriam Perez, a U.S. citizen, and 4% percent were held by “Mr,
-Jackues Cohen, a French/Dominican.”* Based on this ownezship structure, Trans Boringuen -

was ot a U.3. citizen in that at least 75 percent of the oustanding voting stock was not owned ©
by U.5. citizens. - v : ' '

Maoreover, other information in the application raised fuestions as to whether Trans Boringuen
also failed the requiremnent that its president and two-thirds of its Board of Directors and other
managing officers be U.S. citizens. No individual was identified as holding the position of

2 We are not, by this order, making any tenfative findings with regard to the applicant™s fitness. No
analysis of this matier has been conducted due to the company's failure to demonstrate that it is 3 U.S.
citizen. Should the Department ultimately conclude that Trens Borinquen meets our Citizenship
requiterenis, we will proceed with a full evaluation of the company's fitness,

3 See p.7 of the August 27 application. It was nnclear from this designation whether Mr. Cohen held
dual citizenship with France and the Domigican Republic. Regardless, it was clear that he was not a
citizen of the United States. In its August 27 application, Mr. Cohen’s first name was spelled

“Iackues.” In its Janwary 11 responsc, Mr. Cohen's name was spelled “Jackoes” (pp.3 & 4) as welf as
“Jacques™ (pp.11 & 12).



3

President, neither were any members of the Board of Diréctors identified as required by our
rules (14 CFR 204.2()). However, according to the application, Trans Borinquen's
management tcam consisted of the following individuals: Victor Matias—~Geneal Manager,
Lewie A. Bernard-—-Director of Safety/Director of Operations, Luis A. Valetie--Chjef
Inspector, Joaquin Sanchez—Director of Maintenance, and Jack Maynin—Chief Pitot

Trans Borinquen identified all of these individuals, with the exception of Mr. Valette, as U §.
citizens (p.16). Mr. Valette was identified as having USA/Dominican citizenship. However,
other information contained in the application raised questions as to the stated citizenship of
M. Maynin and no other tnformation supporting the seemmingly dual citizenship of Mr. Valette
was supplied. If both Mr. Maynin and Mr. Valette were not, in fact, 1.8, citizens, then Trans

Bormquen also failed to meet the two-thirds U.S. citizen management requirement of section
40102(a)(15). S

As 2 result, by letter dated St:pmmhér 17, 1959, the Denartment 'ad\rised Trans Boritnguen that
it did not appear o theet the U.S. citizenship requirements of the Statute.

On Septernber 23, 1999, Trang Borinquen filed a response io our letter. [n this response,
Trazs Botinquen stated that its owaership structre now consisted of Ms. Perez with 51
percent of the outstanding voting sharcs, Mr. Cohen with 19 percent, and Ms, Lydia Adela
Rodrigucz with 30 percent. Ms. Rodriguez was identified as a U.S. citizen and, henee, Trans
Borinquen stated that it was in compliance with the citizenship requirements of the Staute
(p-1). In addition, while presenting the same organizational chart as was contained in it initia] .
application, Trans Borinquen stated that Ms. Perez, a U.8. citizen, served as its President
© (p.2}. Further, the company stated again that, *all key management are U.8: citizens” {p-2)..
However, it proceeded to list Mr. Maynin not as a [).5. citizen, but as a U.S, resident,? and
fatled to provide any evidence as to the citizenship of Mr. Valetse.5 B

Thesefore, by letter dated November 17, 1990, we advised Traos Borinquen that the
information- provided in its September 23 filing stifl did not clearly demonsirdte that Trans
Borinquen now met the U.S. citizenship requirement of the Statute. Hence, we asked Trans - -
Borinquen to provide detailed responses to a number of questions that were designed to elicit
information relative to the company's ownership and management structure.

On January 11, 2000, Trans Boringuen filed a response 10 our November 17 request for
additional information. In its response, the applicant stated that while 5o shares of s stock
have yet been issued, Ms. Perez will be issued 153,000 shares for which she will pay an
unstated dollar amount using funds from her savings, while Mr. Cohen, who was to have been

4 It its September 23 letier, Trans Borinquen gave the name of its Chief Pilot as “Jack Magning,”
not *fack Maynin.” However, this individual appears to be the same person, whose pame g correcily
spelled as “Magning” (according to his resume), or “Magnin” (according 1o his FAA-issued Air
Transport Pilot license). Alse according to these documents, Mr., “Maynin” is a citizen of Switzerland.
5 Trans Borinquen subsequently provided evidence that Mr. Valette was a U.5. citizen. (See Trans
Borimquen respanse submitied Tanuary 11, 2000, p.7.}



issued 147,000 shares at the time of Trans Borinquen's initial application will instead be issned
only 57,000 shares, having transferred 90,000 of his unissued shares to Ms. Rodriguez on

Sepietober 23.6 These transferred shares are represented as a gift to Ms, Rodriguez from Mr.
Cohen (p.2).

In response to our request for a description of any oificerships, directorships, or other
positions held by each of Trans Borinquen’s owners in the comnpany, Trans Borinquen stated
that Ms. Perez gerved as its Prezident, Secretary and Treasurer, positions she assumed on
Seplember 30, 1999 (p.4). No mention was made of any positions held by Mr. Cohen or Ms.
Rodriguez.  However, in response to our request that Trans Borinquen identify each membey
of its Board of Directors, the applicant listed each of its owners as directors an stated that Ms.
Perez had served as its Chairman since Septerber 1999 (p.4).

With Tespect to our request that Trans Borinquen describe any farnily relationship (whether by
blood, marriage, or adoption) beiween and among the ‘sharebolders of Trans Borinquen, the
company first stated there are none, but proceeded to note that. Ms. Rodriguez is the sisler-in-
law of Mr. Cohen (p.3). .

With respect to our requéest that Trans Borinquen describe any past or present business
relationship between and among the sharcholders of Trans Borinquen or businesses uader their
ownership amd ‘control, the applicant noted that Mr. Coben is the co-owner of Aero Chago,
5.A., a Dominican corporation in-business as a cargo broker, and that Ms. Perez has been “the
General Manager-(employee) of Aero Chago for the last 10 years™ {p.3). '

Andysis

Based on the information supplied by Trans Boriaquen, it appears that actusl control of the
applicant resides in Mr. Cohen, who is a non-U.S. ciiizen. We reach this positien based on a
- number of factors. o o R : LT e - -

‘First, at the time of its application, Trans Borinquen clearly failed 1o mect the specific -
numerical standards for citizenship with 49 percent of its stock beld (or to be held) by Mr.
Cohen. - While Trans Borinquen has (or intends to) take steps to reduce Mr. Cohen’s
ownership interest to 19 percent, all available information indicates ihat the carrier will
continile to be under Mr. Cohen's control. Indeed, it appears that Mr. Coken will trangfer a
substantial portion of this ownership interest to his 1.S.-citizen sister-in-law without any
financial consideration being given. Absent any evidence to the contrary, and no evidence that
Ms. Rodriquez has a financial interest in the company, or brings particular Expettize, we
belicve that this transfer (or propused transfer), which cccutred after we advised the company
that it did not meet the numerical requirements for U.S. stock ownership under the Stante,
does not reduce Mr. Cohen’s influence in the company, and would still allow Mr. Cohen to
exercise fuil control over the company’s operations.

6 Despite being authorized to issue only 100,000 shares of common stock as poted in its original
application, it appears that Trats Borinquen’s ownership will involve the issuance of 300,000 shares.



Second, while the applicant did not disclose the amount that Ms. Perez is to pey for her shares
of Trans Borinquen’s stock, we can not conclude that she will exercise her voies of these
shares, or her duties as President and Chairman of Trans Boringuen, free of Mr. Cohen’s
influence. Ms. Perez has been = long-term employee of Mr. Cohen. Indeed, Mr. Cohen has
beea her only emplayer, Tn addition, nothing in Ms. Perez’s resume demonsirates that she hag
had prior experience running an airline or other business.?

Third, while the Certificate of Incorporation presented for Trans Bonnguen identifies Ms.
Perez as its incorporator, this incorporation took place in April 1999 while Ms. Perez was still
an employee of Mr. Cohen’s and, indeed, the address listed on this document for Trans
Boringuen is ifentical to that of Aero Chago’s San Juan cargo offices.®

Fourth, Ms. Perez was apparently named Trans Berinquen's President and Chairman after we
initially advised the company that it did not appear to meet the 17.5. citizenship requirements of
the Statwte and set forth for the company those requirements. No information was ptovided as

to who held the positions as Trans Boringuen’s President amd Chairman prior to September
1999, .

Finally, Trans Borinquen's General Manager, Mr, Matias, and its Director of Safety and
Operations, Mr. Bernard, arc also long-term employees of Mr. Cohen at Aero Chage.
Actording to his resume, Mr. Matias served as Aero Chago's Operations Manager from 199

umtil joining the applicant in 1999, and, as recently as Augyst 26, 1999, Aero Chaga identified |

Mr. Bernard as its Director of Qperations, a position he has held since early 1996,

All of the information presented thus far indicates that Trans Borinquen is the alter ego of Mr.
Cohen and Aero Chago. Hence, we tentatively find that Mr. Cohen exercises, and will
conlinue (0 exereise, control over the applicant. As a resilt, we tentatively conclude that
Trans Borinquen is not a ciiizen of the United Staies ag required by settion 41102 of the
Statute and, therefore, may mot be issued certificates of public convenience ‘and necessity
anthorizing it 10 engage in interstate and foreign charter ali-cargo air transportation -

7 The resume supplied for Ms. Perez does not reflect any position as General Manager of Azro
Chago. Rather, Ms. Perez 1ists herself as having served from 1986-1992 as a traffic managet and from
1992-199% ap a station manager with Aero Chago.

8 P.0. Box 37067, San Fuan, P.R. 00937,

?  While the aircraft Trans Boringuen intended to operate appesr (o exceed the size limitations for the
conduct of aperations as an air taxi under Part 298 of our rules, should the applicant propose (o cperate
smaller ancraft (i.e., with no more than 18,000 pounds payload), our citizenship requirements would
continue to apply. As a result, if our tentative findings here with respect tn Trans Boringuen's
citizenship are finalized, the company may not IEQISEr as an air taxi aperator.



OBJECTIONS

We will give interested persons 14 days following the service date of this order to show cause
why the tentative findings and conclusions set forth here should nat be tade final; answers to
objections will be due within 7 days thereafter. We expect such persons to direct their
objections, if any, to the application and points at issue and to support such objections with
detiiled economic analyses. If an oral evidentiary hearing or discovery procedures are toquested,
the objector should state in detail why such a hearing or discovery is considered necessary, and
what material issues of decisional fact the ohjectar would expect to establish through a hearing or
discovery that carmot be established in written pleadings. The cbjector should consider whether
discovery procedures alone would be sufficient to resolve material issues of decisional fact, If
50, the type of procedure should be specified (See Part 302, Rules 25 and 26); if not, the reasons
why not shonld be explaingd. We will not entertain general, vagus, or umsupported objections.
[f no substantive objections are filed, we will issug an order that will make final our tentative
findings and conclusions with respect to Trans Boringquen’s U.S. citizenship and deny its
applications in Dockets OST-99-6173 and QS8T-00-6777 for interatate and foreign charler
awthority. If, however, Trans Borinquen is able to demonstrate that it i3, in fact, cwned and
conirolled by U.S. citizens, we will reconsider aur propozed action. '

ACCORDINGLY,

1. We direct all.interested persons to show ca.usc.wh]r we should not issue an order finding ﬂmt
Trans Boringuen Air, Inc., does not meet the U.S. citizen requirements of the Statute, and
denying it the section 41102 certificate authority it seeks. - ' Lo :

2. We direct any intergsted persons having objections to the issuance of orders making final the -
proposed findings and conclusions stated above to file them with Department of Transportatien

Dackets, 400 Seventh Street, SW, Room PL-401, Washington, D.C: 20590, in Dockets OST.00. -
6173 and QOST-00-6777, and serve them upon atl persens listed in Attachment A no later than 14

days after the service date of this order; answers to objections ghall be Gled no later than 7 days
thereafter.

3. Tftimely and properly supported objections are filed, we will accord full consideration to the
matters or issues raised by the objections before we take further actign, 10

4. In the event that no objections are filed, we will consider all further procedutal steps to be
waived and we will enter orders making final ow tentative findings and conclusions,

3. We will serve a copy of this order on the persons listed in Attachment A

10 Since we have provided for the filing of objections to this order, we will not entertain petitions for
reconsideration.



6. We will publish a ssanmary of this order in the Federal Register.

By:
A. BRADLEY MIMS
Deputy Assistant Secratary for
Aviation and Intemational Affairs
{SEAL)

An electronic ver.smn of this docwment is available on the World Wide Web a:
hitp:/idms.dot.govifreporisireports | aviation asp.



Atlachment A

Service List for Trans Borlnguen Air, Inc.

MIr. Luis A. Irizarry
Aviation Consultant

L. A. [rizarry & Asscciates
P.0O. Box 37217

San Juan, P.R. 00937-0217

Mr. W. Michael Sacrey
Manager FAA ASO-200
Southern Region Headquarters
P.O. Box N636

Atlanta, GA 30320

Mr. Eddie L. Thomas

Dffice of the Regional Counsel
FAA ASD-7

Southern Region Headquarters
P.Q. Box 20636

Atlanta {3A 30320

Mr. Juan E. Cruz

Manager, FSDO 21

Federal Aviation Administration
La Torre De Plaza Las Americas
525 F. D. Roosevelt Ave. Ste. 901
3an Juan, PR. 00918

Arerican Association of Airport
Executives _

4224 King Street

Alexandria, VA 22302

Mz I.D. Mealor

Alrlinge Data Coordinator
Innovata, L1C

3915 0ld Mundy Mili Hoad
Oakwood, GA 305563410

Mr. Richard Dutton

Assistant Mapager, CSET
Federal Aviation Administration
ABFS800 Suite 2038

A500F Aviation Drive

Dlles, VA 201657537

Mr. Peter Lyoch AGC-300
Asst. Chief Counsel for
Enforcement

Federal Aviation Administration

800 Independence Avenue, S W.
Washington, D.C. 20590

Mr. Tim Carmody K-25
Director

Office of Airline Information
Department of Transportation
400) Seventh Street S.W.
Washingion, D.C, 20590

Ms. Joni Mount
Official Airling Guides
2000 Clezrwater Dirive
Oak Brook, L. 60521

Mr. Jim Zammar

Director of Revenue Accounting
Air Transport- Association

Suite 1103

1301 Pemnsylvania Avenue, N.W.
Washington, D.C. 20004

Mr. Allan Muten _ .
Assistant Treasurer Ste, 800
Airline Reporting Corp.

1530 Wilson Boulevard
Arlington, VA 2209



