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In the matter of

THE WENDELL H. FORD AVIATION ' Docket OST-2004-7180 -- f'\/
INVESTMENT AND REFORM ACT FOR
THE 21* CENTURY

For exempticns from 14 CFR Part 93, under 49
US.C. §41717(c)

ORDER ESTABLISHING PROCEDURES FOR NEW ENTRANT
SLOT EXEMPTION APPLICATIONS AT
CHICAGO (O’HARE INTERNATIONAL AIRPORT

By this order the Department is establishing procedures for ait carriers that have
applied, or may subsequently apply, for slot exempiions at Chicago O'Hare -
International Airport, under the provisions of 49 1U1.5.C § 41717(c) as enacted by the
Wendell H. Ford Aviation Investment and Reform Act for the 21 Century.

BACKGROUND

On April 3, 2000, the Ptesident signed into law the Wendell H, Ford Aviation
Investment and Reform Act for the 21% Century (AIR-21). Among other things, AIR-
21 liberalizes slot and slot exemption access at the four airports now subject to the
provisions of the High Density Rule, 14 CFR 93 Subparts K and S. Specifically, at
Chicago O"Hare International Airport, the Act provides inter ailia that the slot-
controlled window will be narrowed effective July 1, 2001, to the 2:45 p.m. to §:14
p.m. time peniod, and that slot restrictions will be totally eliminated after July 1, 2002,
AIR-21 also provides that certain interim slot and stot exemption requircments will be
effective on the date of its enactment,

One of these interim provisions, new 49 U.8.C. section 41717{¢), directs the Secretary
to grant', by order, 30 slot exemptions to “any new entrant air carrier or limited

' Becanse ATR-21 directs such action to be taken, and short, mandatory deadlines arc imposed, there is oo
Icquirement to prepare an envirenmental impact statement under the National Envirenmental Policy Act.



incumbcnt air carrier to provide air transporiation to or from Chicago O'Hare
International Airport.” Consistent with legislative history,” the Department has
interpreted this as requiring the Secretary to grant a total of 30 exemptions to qualifying
new enlrants and [imited incumbents. For these purposes, a new entrant air carrier or
limited incumbent air carrier is defined as an air carrier or commuter operator that
holds or operates (or held or operated, since December 16, 1985) fewer than 20 slots
and slot exemptions at O'Hare. * Such exerptions must be granted within 45 days of
date of application. We are directing all carriers interested in receiving consideration
uzder this provision to apply within 10 days of this order.*

At the same time, we note that Congress elsewhere has provided for a liberalized regime of
ETANCINE NCW cntrant exemptions at (F'Hare, LaGuardia, and JFX when applications are found
ta be in the public interest. 49 U5, 417144i). Thcse decisions are te be made within 60
days of application, and a failure to make a determination in that time is to be deemed as an
approval. Qualified applicanls wha are not awarded the number of exemnptions they seek under
the 41717(c) process may reapply for such exemptions under the 41714() process. We intend
to issue further guidance to assist carriers wishing to apply under this latter process.

DECISTON

Any new entrant or limited incumbent air carrier that desires to receive consideration for
award of the 30 slot exemptions to be granted under 49 11.5.C. § 41717(c) shall apply for same
within 10 days of this order.

In the event that requests are received for more than the total of 30 slot exernptions that will be
awarded in this docket, the Department will have to sclect among competing applications,
Undcr these circumstances the Department may consider the service benefits that would be
attained, the likely effect on competition, whether the proposed service would likely be
upérationally and financially viable, and, especially, the practical ability of the carrier to
initiate service on a timely basis *

See, eg., Amcrican Airlines v. Department of Transportation, 202 B 3d 785 (50 Cir, 1999}, Note,
however, that in accordance with Congrossional dircetion and Dapartmesntal requirements, any service 1o
be undertaken ander this section must be with Stage 3 aircraft (the quietest caregory ), priodity is to be given
in making grants for alepoct noise compatlibility plunoing aod progroms Lo the four high-density sirports,
and the Department next vear will study the community noise levels compared with the levels in such arcas
before 1951,

* CF, language of H R. Conf. Rep. No. 513, 106% Cong. 2™, Sass, 176 (2000).

*AFVLE.C, §41714{h). Tnaddition, under 49 U.5.C, § $1714(k) .. .an air carrier that opetates under the
same designator code, or has ot enters into a code-share agresnment, with any other air carrier shall not
qualify for a new slot or slot excimption as a now entrant or Timited incombent air carrier at an airport if the
total number of slots and slot exemiptions held by the 2 cammiers at the airpont excead 20 slots and slot
cxcmptions.™”

4 Carricrs that have alrcady applicd will be considercd; however, they may wish o amend their applications
within the 10-day period should that be deemed necessary to address the Department's award
constderations as addressed bolow.

* Beation 41717(c) contains no Congressionally-mandated criteria for naking slot exenption
determinations wader s avthority. However, given that applications may be received for more than fhe 30




As part of such application, each such carricr must certify, in accordance with 14

CFR 302.4(b)°, that it meccts the statutory criteria as a new entrant/limited incumbent; i.e. that
it holds or operates {or held or operated since December 16, 1985) fewer than 20 slots and slot
exemptions at Chicago O'Hare International Airport. Such certification shall also state the
number of exeniptions sought, and state that aircraft that would be used arc Stage 3 compliant.

Applicants may also state: how grant of their proposal provides a2 maximum of benefit to the
United States economy, including the number of United States jobs ercated by the air carrier,
its suppliers, and relaled activities; and the consumer benefits associated with the award of
such exemptians. !

ADMINISTRATIVE TERMS

As the FAA slot regulation makes clear, slot(s) “...do nol represent a property right but
represent an operating privilege subject to absolute FAA control (and) slots may be
withdrawn at any time...” to fulfill the Department’s operational needs

14 CFR 93.223(a). Under the provisions of 40 U.8.C. § 41714()) these carriers may
not sell, trade, transfer, or convey the operating authorities granted by the subject
excmptions. Further, granting of (hese exemptions in no way is to be construed as
allowing a carrier to operate that otherwise could nol, i.e., carriers must stitl meet all
the requirements of the Department of Transportation, the Federal Aviation
Administration, and all other statutes and regulations governing air wansportation,

This Order is issned under authority delegated in 49 CFR 1.56(a).

ACCORDINGLY,

1. ‘The Department directs interested air carriers to apply for an exemption from 14
CFR Part 93, Subparts K and S, far authorily to conduct operations at Chicago O'1[are
International Airport under the provisions of 49 U.S.C § 41717(c) during the slot-

slof exernptions that are available, some means musl be cxtablished whereby sefections might be made
from arnomg (he competing applicants. Moreovet, we note that Congress has specified {in new 49 LL.S.C.
§41714(i)) that othcrwise qualified new entrant/limited imcumbent carriers must he granted exeroplivns il
the Sverelary deterrnimes that their applications are in the public interest. Rince determinations under
84171 3{c) rousk be made on & greater priority basis than those under §4171461), we have concluded that
applicants wha segk such priority treatmnenl should be prepared to suhmit information that would support
award under at least a public intereal standard. Especially in the event that requests for slol cxemptions
significantly exceed the 3 yvailable, we have further set forth for the guidance of potcotial applicants the
criteria we will pse in that svent 1o detennine the menits of individual reqoests,

® On March 10, 2000, we issued & Nolice advising all parties that unti] further nutics, certifications
preseribed by 14 CFR 302 4(h) need only avcompany filings in connection with fimess proceedings. We
[ind that such certification here is alsa in the public interest.

! 'I'his information nced not be offered if the cartier certifics that it proposes to use under the exemption a
type of aircraft lor which there is not a competing U.S. manufacturer. 49 U 5.C, § 41755{c).




controlled hours of 6:45 a.m. to 9:15 p.m. within 10 days of the issuance date of this
order. This authority will be granted only to new entrant ot limited incumbent air
carriers as defined by 49 U.S.C. § 41714(h) und may be used only to pravide air
transportation with Stage 3 aircraft and is subject to the provisions of 49 US.C. §
A171401), § 41714(0), § 41714¢k), and § 41717(); and

2. We shall serve a copy of this order on U.S. certificated air carriers and the City
of Chicagn.
By:

A. BRADLEY MIMS

Dreputy Assistant Secretary for Aviation
and International Affairs

(SEAL)

An electronic version of this document will be made available on the World Wide Web .
htip :/fdms . dor_gov/



