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ORDER

Summary

By this order we tentatively find that the foreign air
carrier permts held by Japan Air Lines Conpany, Ltd. (JAL)
shoul d be anended to inpose a condition that would, until
further Order of the Departnent, preclude themfrom
carrying on any of their schedul ed all-cargo services from
Japan to the United States, any cargo which is carried to
Japan on any service of any Japanese air carrier from Cebu
and Manila, the Philippines; Jakarta, I|ndonesia; and
Beijing and Shanghai, China.

This proposed action is taken in response to the refusal of
t he Japanese aeronautical authorities to authorize Federa
Express, a designated U S. all-cargo air carrier, to
performcertain services authorized in the Ar Transport
Servi ces Agreenent, as anmended, between the United States
and Japan.

Backgr ound

Federal Express has | ong been designated by the United
States to provi de schedul ed all-cargo services under the



U S -Japan Air Transport Services Agreenent ! (Agreenent),
i ncl udi ng designation for services on the follow ng route:

“(1) Fromthe United States via the North Pacific to
Tokyo, Gsaka and Naha and beyond.”

In May 1996, in accordance with procedures set forth in an
“Agreed M nute” between the aeronautical authorities of the
United States and Japan, dated January 14, 1959, the United
States Governnent filed with the Japanese Mnistry of
Foreign Affairs certain revisions to Federal Express

sumer schedul es that had previously been approved by the
Japanese Mnistry of Transport. These revised schedul es
were simultaneously filed by Federal Express directly with
the Japanese Mnistry of Transport. 2 Federal Express
proposed to commence service in accordance with its revised
sunmer schedules on July 1, 1996.

Despite the clear obligation of the Government of Japan
under the Agreenent, and the provisions of the 1959 Agreed
Mnute, to approve all of the schedules filed on behal f of
and by Federal Express, the Japanese aeronauti cal
authorities have notified the U S. of Japan’s refusal to
approve several of the proposed revisions to Federal
Express’ sumer schedul es.

The United States Governnment has repeatedly advised the
Japanese Governnent that failure to approve the Federa
Express schedul es woul d constitute a serious violation of
the Agreenent, and that continued refusals to approve
Federal Express’ revised sumer schedul es woul d | eave the
United States Governnent with little choice but to take
appropriate countermeasures. * Despite these

Y Air Transport Services Agreenment between the United States and

Japan, signed at Tokyo August 11., 1952, as anended.
2 The filings with the Mnistry of Transport were expressly nade

wi thout prejudice to the U S position regarding the applicability of
the 1959 Agreed M nute.

3 Specifically Japan has refused to approve Federal Express’ proposed
servi ces beyond Tokyo to Manila, Cebu, and Jakarta; and beyond Osaka
to Manila, Shanghai, and Beijing. (In accordance with the provisions
of the U S -China aviation agreenent, the proposed servi ce beyond
(saka to Shanghai and Beijing woul d be without the exercise of traffic
ri ghts between Japan and Shanghai and Beijing.)

* The United States del egation advised the Japanese del egation in
negoti ati ons | eading to the Menorandum of Understanding on all-cargo
services signed April 16, 1996, that failure of the Japanese MOT to
approve future revisions to US carrier schedules with respect to
beyond Japan services woul d be considered a serious violation of the



representations by the United States, the CGovernnent of
Japan, and its aeronautical authorities, continue to refuse
to approve several of Federal Express’ proposed services
included in its revised sumer schedul es.

Tent ati ve Deci si on

Under these circunstances, the United States Governnent has
no alternative but to respond with appropriate
counternmeasures. W therefore tentatively find that the
public interest requires that we anmend the foreign air
carrier permts held by JAL, ° pursuant to 49 U.S.C 41304,
to include the follow ng condition:

“Until further order of the Departnent, Japan Ar

Li nes Conpany, Ltd. shall not carry on any schedul ed
all-cargo flight operating fromJapan to the United
States any cargo traffic that is carried to Japan on
any service of any Japanese air carrier fromCebu and
Mani |l a, the Philippines; Jakarta, |ndonesia; and

Bei jing and Shanghai, China.”

The failure of Japan to approve several of Federal Express’
proposed services constitutes a significant disruption in
its operations between the United States and poi nts beyond
Japan. Ve tentatively find that our proposed |limtations
are an appropriate first step as a counterneasure in
response to the Japanese refusal to permt Federal Express

Agreenent, and woul d | eave the US Governnent with little choice but to
take counter neasures agai nst Japanese carriers. This position was
reiterated in a Demarche by the US Enbassy, Tokyo on June 21, 1996,
following a letter fromthe Japanese MOT to Federal Express indicating
that certain of the schedul es m ght not be approved.

® JAL holds a foreign air carrier pernmt issued by the Departnent
(Order 70-8-66), as well as various exenption authorities, to perform
servi ces under the U S -Japan Air Transport Services Agreenent, as
anmended.

® Qur proposed condition will apply only to the carriage of the
specified Asian traffic on JAL’s all-cargo flights. Such traffic can
continue to be carried between Japan and the United States on

conbi nati on services of any Japanese carrier. The restriction will
only apply to Eastbound cargo traffic fromthe specified Asian pl aces.
There will be no limtation on Wstbound, U S. originating, cargo
traffic destined for the specified Asian places. In addition, the
only cargo affected is that enbarked in the specified Asian places and
carried fromthose places to Japan by a Japanese carrier.



to conduct its proposed operations. W w |l consider, as
appropriate, what further actions nay be necessary.

In view of the foregoing, we tentatively find that, by
failing and refusing to approve the duly filed schedul es of
Federal Express, the Government of Japan has not conplied
with the provisions of the Ailr Transport Services Agreemnent
in effect between the United States and Japan and the 1959
Agreed Mnute; that despite repeated objections and
warnings by the United States Governnent, the Governnent of
Japan continues to fail and refuse to conply with its
bilateral obligations, and to deny Federal Express
operating rights to which it is entitled under the
Agreenent; and that the public interest therefore requires
that the foreign air carrier permts of JAL and NCA be
amended to include the above descri bed condition precluding
the carriage of certain Asian-U S. cargo on schedul ed all -
cargo flights operated fromJapan to the United States.

A ven the circunstances, we will require that objections
and or commrents to this show cause order be filed by July
26, 1996, with answers due July 31, 1996. The Depart nment
anticipates issuing a final decision shortly after the due
date for answers to this order.

ACCORDI NGLY:

1. Japan Air Lines Conpany, Ltd., N ppon Cargo Airlines
Conpany, Ltd., and all other interested persons are
directed to show cause why we shoul d not issue an order
maki ng final our tentative findings and concl usi ons;

2. W direct Japan Air Lines Conpany, Ltd. and all other
interested persons w shing to comment on our tentative
findi ngs and concl usi ons, or objecting to the issuance of
the order described in paragraph 1, to file in Docket OBT-
96- 1551, and serve on all persons on the service list in
that docket, a statenment of such objections or comments,
together with any supporting evidence the objector w shes
the Departnent to notice, not later than July 26, 1996;
answers to these submssions will be due July 31, 1996;

3. If tinmely and properly supported objections are fil ed,

we will afford full consideration to the nmatters or issues
rai sed by the objections before we take further action. |If
no objections are filed, we will deemall further

" Enforcement of our proposed condition will be effected under the

enforcenment provisions of the Aviation Act and/or the U S. Custons
Service Act.



procedural steps to have been wai ved, and proceed to enter
a final order subject to Presidential review under 49
U S.C 41304 and 41307, °

4. W wll serve this order on Japan Air Lines Conpany,
Ltd., N ppon Cargo Airlines Conpany, Ltd., Al N ppon

Al rways Conpany, Ltd., Japan Air System Conpany, Ltd.,
Japan Asia A rways Conpany, Ltd., Japan Air Charter
Conpany, Ltd., Japan Universal System Transport Conpany,
Ltd., World Air Network Conpany, Ltd., Federal Express,
Inc., Northwest Airlines, Inc., United Air Lines, Inc.,
Anerican Airlines, Inc., Delta Air Lines, Inc., Continental
M cronesia, Inc., the Anbassador of Japan in Washi ngton,
D.C, the Departnent of State, the Federal Aviation
Admni stration, and the U S Qustons Service.

By:
CHARLES A. HUNN CUTT
Assistant Secretary for Aviation
and International Affairs
( SEAL)

An el ectronic version of this docunent
is available on the Wrld Wde Wb at:
http://ww. dot . gov/ doti nfo/ general /orders/aviation. htm

8 Since we have provided for the filing of objections to this order,

we will not entertain petitions for reconsideration.



